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PART First. 


HETHER a European power shall indulge the appetite for 
_ land is a question merely of ability and expediency. An 
Englishman, a Frenchman, a Russian, or a German would not pre- 
_ sume to discuss the right of his government to seize land anywhere, 
hold it by any tenure, and rule it at will. For these governments, 
however unlike in structure and purpose, enjoy alike sovereignty 
in its elementary form. What the government wills, that it may 
do without considering the act or its consequences in the light of 
an organic law of binding obligation. The Federal Government is ! 
in a different position. Its powers are conferred, and duties and q 
restraints are imposed upon it, by a written constitution inter- 
preted by an independent judiciary. 

Whether the United States shall annex Spanish lands now in 
their military possession, or within the immediate sweep of their 
military arm, demands a more searching examination of the powers, q 

%.. the duties, the purposes of our republic as marked by the Constitu- i . 
tion than has any question arising since the Civil War. | 


II. 
The United States have the power of expansion. Chief Justice 7 
Marshall says: “The Constitution confers absolutely on the gov- 
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ernment of the Union the powers of making war and of making 
treaties ; consequently that government possesses the power of 
acquiring territory either by conquest or by treaty.”! <A state 
may add to its domain by discovery and settlement, and ‘the 
Supreme Court has recognized this method of acquisition as one 
approved by the law of nations; though perhaps it may~be ap- 
proved more accurately as necessarily inferred from larger con- 


stitutional powers. Surely if a nation can buy or seize land it can 
find and keep land. 


The power of expansion is illimitable in point of law. Whenever 
the President and Congress join in extending the sovereignty of 
the United States over a particular territory, their action must be 
respected by the courts without regard to its location. ‘“ Who is 
the sovereign de jure and de facto of a territory is not a judicial but 
a political question, the determination of which, by the legislative 
and executive departments of any government, conclusively binds 
the judges as well as all other officers, citizens, and subjects of that 
government. This principle has always been upheld by this court, 
and has been affirmed under a great variety of circumstances.” 


Is the power to annex conditioned upon the formation of States 
out of the new territory? This question is not suggested by the 
acquisition of small tracts for specific governmental uses, such as 
coaling stations, or of vacant guano islands under the Act of 1856.4 
Nor can it be urged as a legal objection to annexation that the land 
in question is not to be annexed as a State, for the admission of 
a State is, like the selection of territory, a political matter beyond 
the competency of the courts. But, according to the spirit of the 
Constitution, the subjection of annexed territory to exclusive 
federal control is an abnormal and temporary stage necessarily 
preceding the normal and permanent condition of statehood. Chief 
Justice Marshall described the Territories as being ‘‘in a state 
of infancy advancing to manhood, looking forward to complete 
equality so soon as that state of manhood shall be attained.” ® 
Chief Justice Taney said that the power to admit new States 


1 American Ins. Co. v. Canter, 1 Peters, 511, 541. 

2 Jones v. United States, 137 U. S. 202, 212; Shively v. Bowlby, 152 U. S. 1, 50. 
8 Jones v. United States, 137 U. S. 202, 212. 

4 U.S. Revised Statutes, § 5570. 

5 Loughborough v. Blake, 5 Wheaton, 317, 324. 
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authorizes “the acquisition of territory not fit for admission at the 
time, but to be admitted as soon as its population and situation 
would entitle it to admission.”! And Justice Gray said: “ Upon 
the acquisition of a Territory by the United States, whether by 
cession from one of the States, or by treaty with a foreign country, 
or by discovery and settlement, the same title and dominion passed 
to the United States, for the benefit of the whole people and in 
trust for the several States to be ultimately created out of the 
Territory.” 

All the land ceded to the United States by the States was 
transferred upon the understanding that it should be formed into 


States eventually. The Third Article of the Treaty of 1803, — 


by which France ceded Louisiana, recites that “The inhabitants 
of the ceded territory shall be incorporated into the Union of 
the United States, and admitted as soon as possible, according to 
the principles of the Federal Constitution, to the enjoyment of 
all the rights, advantages and immunities of citizens of the United 
States... .” This article was construed by Chief Justice Marshall 
to mean “ that Louisiana shall be admitted into the Union as soon 
as possible upon an equal footing with the other States; ”? and a 
like meaning is to be placed upon the Treaty of 1819, by which 
Spain ceded Florida, and the Treaties of 1848 and 1853, by which 
Mexico ceded California and New Mexico. Thus, with the excep- 
tion of Texas, which was annexed by force of the joint resolution 
admitting it as a State, the vast domain gained by the United States 
down to 1853 was acquired in trust for States to be subsequently 
admitted. 

The promise of statehood was not expressed in annexing Alaska 
and Hawaii, and the bearing of this departure from custom upon 
a pending project of annexation will be noted later. 


III. 


There is some difference of opinion as to the precise source of 
the power of the United States to govern territory outside the 
limits of States. Chief Justice Marshall said: “The power of gov- 
erning and legislating for territory is the inevitable consequence of 
the right to hold territory. Could this proposition be contested, 


1 Scott v. Sandford, 19 Howard, 393, 447- 
2 Shively v. Bowlby, 152 U. S. 1, 57. 
3 New Orleans v. De Armas, 9 Peters, 224, 235. 
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the Constitution of the United States declares that ‘Congress shall 
have power to dispose of and make all needful rules and regulations 
respecting the territory or other property belonging to the United 
States.’”? And he said in a later opinion: “In the meantime 
Florida continues to be a Territory of the United States, governed 
by virtue of that clause in the Constitution which empowers Con- 
gress ‘to make all needful rules and regulations respecting the 
territory or other property belonging to the United States.’” 

“Perhaps the power of governing a territory belonging to the 
United States which has not by becoming a State acquired the 
means of self-government may result necessarily from the fact that 
it is not within the jurisdiction of any particular State, and is within 
the power and jurisdiction of the United States. The right to 
govern may be the inevitable consequence of the right to acquire 
territory.” ? 

In Chief Justice Taney’s opinion the power to “ make all need- 
ful rules,” etc., refers solely to land ceded by the States and the 
general power to govern territory “stands firmly” on the right to 
acquire it,? and this perhaps is the better because the simpler 
ground. But, to quote Chief Justice Marshall again, “ Whatever 
may be the source from which the power is derived, the possession 
of it is unquestioned.”* And it should be added that the scope of 
the power must be the same, whichever its source. 


The States of the Union are under the jurisdiction of two 
legislatures, — Congress and the State legislature each has its 
appropriate sphere of authority. The Territories are under the 
exclusive control of Congress, whose position is defined in the 
following opinions of the Supreme Court: “ By the Constitution, as 
is now well settled, the United States, having rightfully acquired 
the Territories, and being the only government which can impose 
laws upon them, have the entire dominion and sovereignty, national 
and municipal, federal and state, over all the Territories, so long 
as they remain in a territorial condition.”® ‘Congress may not 
only abrogate laws of the territorial legislatures, but it may itself 
legislate directly for the local government. It may make a void 


1 Seré v. Pitot, 6 Cranch, 332, 336. ; 

2 American Ins. Co. v. Canter, 1 Peters, 511, 542. 
3 Scott v. Sandford, 19 Howard, 393, 432-444. 

* American Ins. Co. v. Canter, 1 Peters, 511, 544. 
§ Shively v. Bowlby, 152 U. S. 1, 48. 
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‘act of the territorial legislature valid, and a valid act void. In 
other words, it has full and complete legislative authority over the 
people of the territories and all the departments of the territorial 
governments. It may do for the Territories what the people, under 
the Constitution of the United States, may do for the States.” ? 
Although the difference between federal and local affairs is not 
marked in the Territories by governments organically distinct, as 
in the States, it exists nevertheless, for Congress stands in a double 
relation to each Territory, caring for its local interests as a State 
government might, and treating it as a part of the republic in mat- 
ters of federal concern. 


IV. 


May Congress exert its power over territory within its jurisdiction 
and outside the limits of States without regard to the Constitution ? 

A desire to possess new lands, coupled with a fear lest the exten- 
sion of the Constitution to some of them at least and their people 
would both prejudice our own interests and hamper our rule, has 
begotten the proposition that annexed territory not admitted as a 
State is not an integral part of the “ United States” and need not 
be governed by the law of the Constitution. 

Although this proposition is suggested by an assumed emergency, 
it would, if established, affect equally all territory without the limits 
of States, — Alaska, Arizona, Hawaii, New Mexico, Oklahoma, and 
the District of Columbia would lie beyond the pale of the Constitu- 
tion, and therefore under the arbitrary control of Congress. 

The popular authority in support of the proposition is a passage 
in a recent opinion of the Circuit Court of Appeals for the Ninth 
Circuit sustaining an Act of Congress forbidding the importation, 
manufacture, and sale of liquor in Alaska.2, The Court says: — 


“Tn support of the first ground of demurrer, it is contended that the 
law upon which the prosecution is based is unconstitutional, because, 
among other things, the government of the United States can exercise 
only those specific powers conferred upon it by the Constitution ; that the 
Constitution guarantees to the citizens the right to own, hold, and acquire 
property, and makes no distinction as to the character of the prop- 
erty ; that intoxicating liquors are property, and are subjects of ex- 
change, barter, and traffic like any other commodity in which a right of 
property exists ; that, inasmuch as the power to regulate commerce was 


1 National Bank v. County of Yankton, ror U. S. 129, 133. 
2 Endleman v. United States, 57 U. S. App. 1, 86 Fed. Rep. 456, 458. 
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committed to Congress to relieve it from all restrictions, Congress cannot 
itself impose restrictions upon commerce by prohibiting the sale of a par- 
ticular commodity ; that if Congress has the power to regulate the sale of 
intoxicating liquors within the Territories as a police regulation, it can 
only enact laws applicable to all the Territories alike. The answer to 
these and other like objections urged in the brief of counsel for defendant 
is found in the now well-established doctrine that the Territories of the 
United States are entirely subject to the legislative authority of Congress. 
They are not organized under the Constitution, nor subject to its complex 
distribution ot the powers of government as the organic law, but are the 
creation exclusively of the legislative department and subject to its super- 
vision and control. Benner v. Porter, 9 How. 235, 242. The United 
States, having rightfully acquired the territory, and being the only govern- 
ment which can impose laws upon them, has the entire dominion and 
sovereignty, national and municipal, Federal and State. Insurance Co. 
v. Canter, 1 Pet. 511, 542; Cross v. Harrison, 16 How. 164, 193; Na- 
tional Bank v. Yankton Co., 101 U. S. 129, 133 ; Murphy v. Ramsey, 114 
U.S. 15, 44; Mormon Church v. U.S., 136 U.S. 1, 42, 43; McAllister 
v. U. S. 141 U.S. 174, 181 ; Shively v. Bowlby, 152 U.S. 1, 48. Under 
this full and comprehensive authority, Congress has unquestionably the 
power to exclude intoxicating liquors from any or all of its Territories, or 
limit their sale under such regulations as it may prescribe. It may legis- 
late in accordance with the special needs of each locality, and vary its 
regulations to meet the conditions and circumstances of the people. 
Whether the subject elsewhere would be a matter of local police regulation, 
or within State control under some other power, it is immaterial to con- 
sider. In a Territory all the functions of government are within the legis- 
lative jurisdiction of Congress, and may be exercised through a local 
government or directly by such legislation as we have now under 
consideration.” 


This passage is to be read as an affirmation of the unquestionably 
broad and exclusive power of Congress in administering the Terri- 
tories, but not of a right to deal arbitrarily with persons and prop- 
erty therein, for it will be shown that the Supreme Court recognizes 
the Territories as part of the United States for most important 
purposes, and confirms to their people the great constitutional 
guarantees, 


The words “ United States” in the Constitution may be construed 
in some cases to refer to the States alone. For example, territorial 
courts are not technically courts of the “United States.”! Pre- 


1 Benner v. Porter, 9 Howard, 242. 
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sumably, however, the “ United States” is, in the language of Chief 
Justice Marshall, ‘the name given to our great republic, which is 
composed of States and Territories. The District of Columbia or 
the territory west of the Missouri is not less within the United 
States, than Maryland or Pennsylvania,” and, he added, “it is not 
less necessary, on the principles of our Constitution, that uni- 
formity in the imposition of imposts, duties, and excises should be 
‘observed in the one, than in the other.” ! 

The general and unqualified prohibitions imposed upon Congress 
are absolute denials of power without regard to place. 

Said Chief Justice Taney in Scott v. Sandford : ? — 


“No one, we presume, will contend that Congress can make any law 
in a Territory respecting the establishment of religion, or the free exercise 
thereof, or abridging the freedom of speech or of the press, or the right of 
the people of the Territory peaceably to assemble, and to petition the 
Government for the redress of grievances. 

“ Nor can Congress deny to the people the right to keep and bear arms, 
nor the right to trial by jury, nor compel any one to be a witness against 
himself in a criminal proceeding. 

“These powers, and others, in relation to rights of person, which it is not 
necessary here to enumerate, are, in express and positive terms, denied to 
the General Government ; and the rights of private property have been 
guarded with equal care. Thus the rights of property are united with the 
rights of person, and placed on the same ground bythe Fifth Amendment 
to the Constitution, which provides that no person shall be deprived of life, 
liberty, and property, without due process of law. And an Act of Congress 
which deprives a citizen of the United States of his liberty or property, 
merely because he came himself or brought his property into a particular 
Territory of the United States, and whohad committed no offence against 
the laws, could hardly be dignified with the name of due process of law. 

“So, too, it will hardly be contended that Congress could by law quarter 
a soldier in a house in a Territory without the consent of the owner, in 
time of peace; nor in time of war, but in a manner prescribed by law. 
Nor could they by law forfeit the property-of a citizen in a Territory who 
was convicted of treason, for a longer period than the life of the person 
convicted ; nor take private property for public use without just compen- 
sation.” 


A quotation from the Dred Scott Case is apt to be discredited in 
many quarters because of resentment against the decision, but on 


1 Loughborough v. Blake, 5 Wheaton, 317. 
2 19 Howard, 393, 450. 
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this point Justice Curtis concurred with the court in his dissenting 
opinion. He said of the power of Congress over Territories, “ in 
common with all the other legislative powers, it finds limits in the 
express prohibitions on Congress not to do certain things ; that in 
the exercise of the legislative power Congress cannot pass an ex 
post facto law or bill of attainder, and so in respect to each of the 
other prohibitions contained in the Constitution” (p. 614). And 
he agreed further that property within the Territories was pro- 
tected by the Fifth Amendment (p. 624). More restrained in 
expression, but equally to the point, is Justice Bradley’s opinion: 
“ Doubtless Congress, in legislating for the Territories would be 
subject to those fundamental limitations in favor of personal rights 
which are formulated in the Constitution and its amendments; 
but these limitations would exist, rather by inference and the 
general spirit of the Constitution, from which Congress derives 
all its powers, than by any other express and direct application 
of its provisions. ‘ites 

In another opinion of the Supreme Court we read, “ Congress is 
supreme [over the Territories], and for the purposes of this depart- 
ment of its governmental authority has all the powers of the people 
of the United States except such as have been expressly or by impli- 
cation reserved in the prohibitions of the Constitution.” ? 

In Thompson v. Utah ® it is held, “ That the provisions of the 
Constitution of the United States relating to the right of trial by 
jury in suits at common law apply to the Territories of the United 
States is no longer an open question,” * and further, “ it is equally 
beyond question that the provisions of the National Constitution 
relating to trials by jury for crimes and to criminal prosecutions 
apply to the Territories of the United States.” § 

In Callan v. Wilson * a person convicted in the Police Court of 
the District of Columbia without the interposition of a jury was 
ordered to be discharged from custody, and the Court said (p. 550) : 
“ There is nothing in the history of the Constitution or of the orig- 
inal amendments to justify the assertion that the people of the 


1 Mormon Church v. United States, 136 U. S. 1, 44. 

2 National Bank v. County of Yankton, ror U. S. 129, 133. 

8 170 U. S. 343, 346. 

4 See American Pub. Co. v. Fisher, 160 U. S. 464, 468; Springville v. Thomas, 166 
U. S. 707. 

5 See also Reynolds v. United States, 98 U. S. 145, 154. 

6 127 U. S. 540. 
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District may be lawfully deprived of the benefit of any of the con- 
stitutional guarantees of life, liberty, and property, especially of the 
right of trial by jury in criminal cases. . . . We cannot think that 
the people of the District have, in that regard, less rights than those 
accorded to the people of the Territories of the United States.” 


What is the status of the inhabitants of territory lying within 
the United States, but without the States? 

The Constitution provides that “all persons born or naturalized in 
the United States, and subject to the jurisdiction thereof, are citi- 
zens of the United States and of the States wherein they reside.” 
In the Slaughterhouse Cases! the Court said of this provision: ~ 
“The distinction between citizenship of the United States and citi- 
zenship of a State is clearly recognized and established. Not only 
may a man be a citizen of the United States without being a citizen 
of a State, but an important element is necessary to convert the 
former into the latter. He must reside within the State to make 
him a citizen of it; but it is only necessary that he should be born 
or naturalized in the United States to be a citizen of the Union. 
It is quite clear then that there is a citizenship of the United States 
and a citizenship of a State, which are distinct from each other, and 
which depend upon different characteristics or circumstances in the 
individual.” 

In a recent opinion the Supreme Court said: “ The Fourteenth 
Amendment affirms the ancient and fundamental rule of citizenship 
by birth within the territory, in the allegiance and under the protec- 
tion of the country including all children here born of resident aliens, 
with the exceptions or qualifications (as old as the rule itself) of 
children of foreign sovereigns or their ministers, or born on foreign 
public ships or of enemies within and during a hostile occupation 
of part of our territory, and with the single additional exception of 
children of members of Indian tribes owing direct allegiance to their 
several tribes.” ? 


We will consider next the status of persons residing within ter- 
ritory at the time of its annexation to the United States. 

It is a rule of public law that a state by annexing territory be- 
comes entitled to the allegiance of its people. In the words of Chief 
Justice Marshall, “ The relations of the inhabitants with their for- 


1 16 Wall. 36, 72. 2 United States v. Wong Kim Ark, 169 U. S. 649, 653. 
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mer sovereign are dissolved, and new relations are created between 
them and the government which has acquired their territory. The 
same act which transfers their territory transfers the allegiance of 
those who remain in it.’! And the right to allegiance is quite as 
substantial where territory is annexed by conquest unconfirmed by 
treaty. 

There is no occasion for relaxing the rule when the identity of 
the ceding or conquered state is extinguished by the transfer of 
its entire territory. But when the land transferred is a part only 
of a national domain, a regard for the ties of nationality and a re- 
luctance to claim an unwilling allegiance may lead the new sover- 
eign to allow the inhabitants who wish to retain their old allegiance 
a suitable time within which they may settle their affairs and depart. 
This privilege of removal was ‘accorded by the United States in 
the treaties by which they acquired Louisiana, Florida, California, 
and Alaska. 

Are the inhabitants of the annexed territory whose allegiance is 
transferred to the United States citizens thereof ? 

The Sixth Article of the Treaty with Spain of 1819 reads: 
“The inhabitants of the territories which His Catholic Majesty 
cedes to the United States, by this treaty, shall be incorpo- 
rated in the Union of the United States, as soon as may be 
consistent with the principles of the Federal Constitution, and 
admitted to the enjoyment of all the privileges, rights, and immu- 
nities of the citizens of the United States.” 

This Article as construed by Chief Justice Marshall “ admits 
the inhabitants of Florida to the enjoyment of the privileges, 
rights, and immunities of the citizens of the United States,” 
And he added: “It is unnecessary to inquire whether this is 
not their condition independent of stipulation.” This inquiry is 
now pertinent. Does not the citizen or subject of a foreign State 
whose allegiance has been transferred to the United States, by the 
transfer of the territory of his residence, become a citizen of the 
United States, whether the transfer be consummated by cession or 
by conquest? In other words, is not every person from whom the 
United States claims full allegiance a citizen? The Supreme 
Court has not been required to decide this question, but it seems 
that one owing full allegiance to the United States, and being 


1 American Ins. Co. v. Canter, 1 Peters, 511, 542. 
2 See Hall, International Law, § 206; Dana’s Wheaton, page 435, note. 
8 American Ins. Co. v. Canter, 1 Peters, 511, 542. 


4 


| 
| 
| 
aq 
i 
q 
q 
7 
q 
q 
| 
| 
| 
| 
q 
q 


CONSTITUTIONAL ASPECTS OF ANNEXATION. 301 


therefore subject to all the duties and responsibilities of a citizen, 

‘should have-a citizen’s rights. There are now within the United 
States “citizens,” “wards” (Indians), and “aliens.” Is there 
room for “subjects” who will be burdened with duties without 
enjoying compensatory rights? 


Citizens of the United States residing without the limits of States 
have not the constitutional right to be represented in Congress, 
which must nevertheless lay upon them the taxes required by the 
Constitution to be “ uniform throughout the United States.” Here 
is taxation without representation, — one of the major grievances 
of the American Colonies against Great Britain. In reply to the 
charge that the United States maintain a condition that the Colo- 
nies denounced, Chief Justice Marshall said: “The difference 
between requiring a continent with an immense population to sub- 
mit to be taxed by a government having no common interest with 
it, separated from it by a vast ocean and associated with it by no 
common feelings; and permitting the representatives of the Amer- 
ican people under the restrictions of our constitution to tax a part 
of the society which is either in a state of infancy advancing to 
manhood, looking forward to complete equality so soon as that 
state of manhood shall be attained, as is the case with the terri- 
tories, or which has voluntarily relinquished the right of represen- 
tation and has adopted the whole body of Congress for its legitimate 
government, as is the case with the District, is too obvious not to 
present itself to the minds of all.” } 

Not only are citizens not residing in States without a voice in 
federal affairs, they are without constitutional right to regulate their 
own. The entire sovereignty over territory outside of the States is 
vested in the Federal Government. This position has not been 
always conceded. It was questioned in the Dred Scott Case,? and 
Senator Douglas declared that the people of the Territories pos- 
sessed sufficient “popular sovereignty” to decide for themselves 
whether slavery should exist within their respective communities. 
The doctrine of popular sovereignty in the Territories is incom- 
patible with the fundamental conception of the Union of States, and 
is thoroughly discredited. 


1 Loughborough v. Blake, 5 Wheaton, 317, 324. 

2 19 Howard, 293; see especially Justice Campbell’s opinion, page sor. 

8 See National Bank v. County of Yankton, ror U.S. 129, 133; Murphyv. Ramsey, 
114 U.S. 15,44; Mormon Church z. United States, 136 U. S. 1, 44. 
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The right of Congress to govern the Territories is formally op- 
posed to the principle that governments “ receive their just powers 
from the consent of the governed,” but it is justified by reasons like 
those by which, as we have seen, Marshall justified taxation with- 
out representation. Although Congress cannot surrender its supre- 
macy, it usually concedes as large a measure of home rule to the 
Territories as is expedient. In the language of Chief Justice Chase, 
“The theory upon which the various governments for portions of 
the United States have been organized has ever been that of leav- 
ing to the inhabitants all the power of self-government consistent 
with the supremacy and supervision of national authority and with 
certain fundamental principles established by Congress.”! Alaska 
is an exception to the rule because of its meagre population. In- 
deed, many years elapsed before Congress found it advisable to 
constitute it a “civil and judicial district.” 


Upon reviewing the opinions of the Supreme Court, it is con- 
fidently affirmed that the political control of all territory of the 
United States outside of the States is vested absolutely in Con- 
gress, which may prescribe any form of government and grant or 
withhold political privileges to the people at discretion. But it is 
affirmed with equal confidence, because upon the same authority, 
that these Americans possess the same personal and property 
rights that the people of the States enjoy. In the language of the 
Supreme Court: “ The personal and civil rights of the inhabitants 
of the Territories are secured to them, as to other citizens, by the 
principles of constitutional liberty which restrain all the agencies 
of government, State and National; their political rights are fran- 
chises which they hold as privileges in the legislative discretion of 
the Congress of the United States.” ? 

Bearing in mind the distinction between political privileges and 
personal rights, we may comprehend the effective meaning of two 
comments made by distinguished jurists upon the constitutional 
provision empowering Congress ‘‘to dispose of and make all need- 
ful rules and regulations respecting the territory or other property 
of the United States.” Chancellor Kent said: “It would seem, 
from these various congressional regulations of the territories 
belonging to the United States [Territorial Regulation Acts] that 
Congress have supreme power in the government of them, depend- 


1 Clinton v. Englebrecht, 13 Wall. 434, 441. 
2 Murphy zv. Ramsey, 114 U. S. 15, 44. 
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ing on the exercise of their sound discretion. That discretion 
has hitherto been exercised in wisdom and good faith, and with an 
anxious regard for the security of the rights and privileges of the 
inhabitants, as defined and declared in the ordinance of July, 1787, 
and in the Constitution of the United States. ‘ All admit,’ said 
_ Chief Justice Marshall, ‘the constitutionality of a territorial gov- 
ernment.’ But neither the District of Columbia, nor a territory, 
is a state, within the meaning of the Constitution, or entitled to 
claim the privileges secured to the members of the Union. This 
has been so adjudged by the Supreme Court. Nor will a writ of 
error or appeal lie from a territorial court to the-Supreme Court, 
unless there be a special statute provision for the purpose. If, 
therefore, the government of the United States should carry into 
execution the project of colonizing the great valley of the Columbia 
or Oregon River, to the west of the Rocky Mountains, it would - 
afford a subject of grave consideration, what would be the future 
civil and political destiny of that country. It would be a long time 
before it would be populous enough to be created into one or more 
independent states; and in the mean time, upon the doctrine taught 
by the acts of Congress, and even by the judicial decisions of the 
Supreme Court, the colonists would be in a state of the most com- | 
plete subordination, and as dependent upon the will of Congress 
as the people of this country would have been upon the king and 
parliament of Great Britain, if they could have sustained their 
claim to bind us in all cases whatsoever. Such a state of absolute 
sovereignty on the one hand, and of absolute dependence on the 
other, is not congenial with the free and independent spirit of our i 
native institutions; and the establishment of distant territorial 
governments, ruled according to will and pleasure, would have a i} 
very natural tendency, as all proconsular governments have had, t 
to abuse and oppression.”! And Judge Story said: “The power 
of Congress over the public territory is clearly exclusive and uni- | 
versal; and their legislation is subject to no control, but is absolute 
and unlimited, unless so far as it is affected by stipulations in the 
cessions, or by the ordinance of 1787, under which any part of it 
has been settled.” ? 
If these comments have as broad a meaning as can be inferred | 
from their texts, they are discredited by the opinions of the i 
Supreme Court. But the suggestion that a bald despotism is a 
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possible in any part of the republic should not be imputed to the 
great commentators. Their comments should be considered to- 
gether because Story’s refers by a note to Kent’s, and they may be 
construed to affirm simply the plenary power of Congress in the 
political administration of the Territories. Neither Kent nor Story 
can be fairly quoted as denying personal and civil rights to any of 
the American people. And we refer to these rights only when we 
assert that the general guarantees and prohibitions of the Consti- 
tution are as broad as the republic — not allowing to people living 
without the States any political franchise, any right of self-govern- 
ment, but assurifg to them the rights of life, liberty, and property 
as they are defined by the Constitution. 


PART SECOND. 


The foregoing remarks on the constitutional aspects of annex- 
ation bear generally upon the several territorial questions growing 
out of the war with Spain, and especially upon the question of the 
Philippines. 

I. 


The United States are, as their name implies, a Union of States, 
and although in contemplation of law they may add to their domain 
without restriction as to place, each annexation should have for its 
object, be it near or remote, the creation of self-supporting and 
mutually supporting commonwealths. This conception of the re- 
public as a union of States is consistent with the nationality of 
the American people, and it must be maintained if we are to con- 
template free institutions throughout our land, for statehood is the 
single and conclusive mark of the ability of communities to govern 
themselves. 

The United States, therefore, ought not to annex a country evi- 
dently and to all appearances irredeemably unfit for statehood be- 
cause of the character of its people and where the climatic conditions 
forbid the hope ‘that Americans will migrate to it in sufficient num- 
bers to elevate its social conditions and ultimately justify its admis- 
sion as a State. And when a project for annexing territory is 
coupled with a disclaimer of any intention of admitting it as a State 
now or hereafter, when this disclaimer is necessary in order to 
secure a favorable consideration, the project is opposed to the spirit 
of the Constitution. 
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The Philippine islanders are, and are likely to remain, unfit for 
statehood. Indeed, their inferior estate is admitted by the plea 
that we should embrace them because they are not fit even to govern 
themselves. Nor can we look forward to the peopling of the islands 
by Americans, for, whatever may be meant by the warning that 
“our frontiers are gone,” and that we must provide land for “ sur- 
plus population,” the Philippines offer no inducements to American 
home-seekers. But it is argued that the Philippine project is in 
line with previous annexations which commit us to the proposition 
that statehood is not the necessary objective of annexed territory. 
This argument is worthless, and its illustrations are unimportant. 

It is true that New Mexico and Arizona are not yet States, but 
the anticipation of statehood in which their domain was acquired 
will one day’be realized. The purchase of Alaska was theoretically 
a deliberate departure from a sound rule, but it was in line with a 
policy approving the withdrawal of European sovereignty from 
America, and, after all, the republic is not actually prejudiced by 
holding a sparsely peopled territory that will probably become a 
veritable waste when the fur-bearing animals are exterminated and 
the gold is carried away. The acquisition of Hawaii was precipi- 
tated by the very war that has provoked the Philippine project, to 
which it is too closely related to serve as a precedent ; and, besides, 
the citizens in Hawaii may yet acquire a constitutional right of 
self-government by the incorporation of the islands with a Pacific 
State. As for the guano islet of Navassa, which appertains to the 
United States, we may decline to perceive a likeness between 
lighting on a vacant manure heap and seizing one of the great- 
est of archipelagoes. 


II, 


The disclaimer of any intention of carving new States out of the 
Philippines, whatever it may be worth, is not sufficient to render 
annexation palatable. It is supplemented by the announcement 
that the Constitution covers the States only, and that the Philip- 
pines can be ruled with a free hand. . 

A readiness to rule the Philippines arbitrarily is an unseemly 
feature of the annexation programme, not mitigated by the promise 
that justice and mercy will temper force. It will be recalled that a 
strong objection to the original Constitution was the lack of a Bill 
of Rights, and that the omission was rectified by the adoption of the 
first ten amendments. Can it be said that these amendments are 
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superfluous or that the barriers we built for self-protection are 
not needed for the protection of Asiatics? Perhaps some of the 
amendments would be inappropriate in Asia, but we cannot pick 
and choose among them. Perhaps constitutional government in 
the Philippines would be a failure, but if Asiatics can be ruled only 
by a system which places their lives, liberties, and property at the 
disposition of the government, the work is unrepublican and not 
in our line. 

I have shown that the opinions of the Supreme Court affirm 
the proposition that the Territories are within the purview of the 
Constitution, and this will be the position of the Philippines if they 
are annexed, for they cannot be acquired in a way that will differen- 
tiate them organically from our present possessions. The domain 
of our republic is divided into two primary classes only, — land sub- 
ject to the jurisdiction of States and land not so subject. Congress 
may divide its possessions into political districts, but it cannot 
extend the Constitution to or withhold it from each district at 
pleasure. The Constitution is not at the disposition of Congress. 
It is superior to Congress. It is a self-extending law, and so far as 
it covers our present possessions must cover future ones, The 
proposition has an important bearing upon a commercial policy in 
respect of the islands and upon the status of the islanders. 


It is asserted that having annexed the Philippines we would 
not be obliged to treat them as commercially a part of the United 
States, but could, for example, prescribe special customs regulations 
for them. Indeed, we hear the prediction that we would open the 
islands to the world’s trade and help Great Britain open the door 
to China. So far as the assertion claims the support of law, it 
appears to rest upon the following passage from Chief Justice 
Taney’s opinion in Fleming v. Page.1 The Chief Justice after 
deciding that a port in the belligerent occupation of the United 
States is a foreign port in respect of our tariff laws said : — 

“This construction of the revenue laws has been uniformly 
given by the administrative department of the government in 
every case that has come before it. And it has, indeed, been 
given in cases where there appears to have been stronger ground 
for regarding the place of shipment as a domestic port. For after 
Florida had been ceded to the United States, and the forces of the 
United States had taken possession of Pensacola, it was decided 


1 g Howard, 603, 616. 
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by the Treasury Department that goods imported from Pensacola 
before an Act of Congress was passed erecting it into a collection 
district, and authorizing the appointment of a collector, were liable 
to duty. That is, that although Florida had, by cession, actually 
become a part of the United States, and was in our possession, 
yet, under our revenue laws, its ports must be regarded as foreign 
until they were established as domestic by Act of Congress ; and 
it appears that this decision was sanctioned at the time by the 
Attorney-General of the United States, the law officer of the 
government. And although not so directly applicable to the case 
before us, yet the decisions of the Treasury Department in rela- 
tion to Amelia Island, and certain ports in Louisiana, after that 
province had been ceded to the United States, were both made 
upon the same grounds. And in the latter case, after a custom- 
house had been established by law at New Orleans, the collector 
at that place was instructed to regard as foreign ports Baton 
Rouge and other settlements still in the possession of Spain, 
whether on the Mississippi, Iberville, or the sea-coast. The 
Department in no instance that we are aware of, since the estab- 
lishment of the government, has ever recognized a place in a newly 
acquired country as a domestic port, from which the coasting 
trade might be carried on, unless it had been previously made so 
by Act of Congress. 

“The principle thus adopted and acted upon by the executive 
department of the government has been sanctioned by the deci- 
sions in this court and the circuit courts whenever the question 
came before them. We do not propose to comment upon the 
different cases cited in the argument. It is sufficient to say that 
there is no discrepancy between them. And all of them, so far 
as they apply, maintain that under our revenue laws every port 
is regarded as a foreign one, unless the custom-house from which 
the vessel clears is within a collection district established by Act 
of Congress, and the officers granting the clearance exercise their 
functions under the authority and control of the laws of the 
United States.” 

Conceding the highest authority and the widest significance 
to this passage, it contemplates merely a transitory condition, — 
a period between the passing of an old régime and the complete 
establishment of a new one under the auspices of Congress, during 
which administrative authority is perforce supreme. In these 
circumstances the President may levy customs duties in the 
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annexed territory, and we grant, for the sake of argument, that 
he may levy them at discretion. We will assume, for the sake of 
argument, that duties may be collected on goods brought hither 
from the new territory. But these actions are abnormal and pro- 
visional. They rest wholly upon the inaction of Congress. Of 
course Congress cannot be compelled to organize customs dis- 
tricts in new territory, and delay may be inevitable as, for example, 
when land is annexed at a special session of the Senate. Nor is 
Congress necessarily neglectful in extending tariff laws deliber- 
ately. But, making allowance for unimportant delays, it will appear 
that Congress is obliged by the letter and spirit of the Constitution 
to impose uniform duties within the political limits of the United 
States. They who would annex the Philippines in the hope that 
the islands will continue to be commercially separate from the 
United States prefigure a wilful and persistent neglect of duty 
on the part of Congress, and in consequence of this neglect the 
permanent regulation of Philippine customs by the President. 
Congress would not long permit the President to levy duties at his 
pleasure within territory subject to its proper jurisdiction. 

Unless Chief Justice Marshall has erred profoundly, Congress 
could not adopt a customs policy peculiar to the Philippines, for in 
Loughborough vw. Blake,! he said with regard to the declaration in 
the Constitution that “all duties, imposts, and excises shall be 
uniform throughout the United States,” ‘“‘ The District of Colum- 
bia, or the territory west of the Missouri, is not less within the 
United States than Maryland or Pennsylvania; and it is not less 
necessary, on the principles of our Constitution, that uniformity in 
the imposition of imposts, duties, and excises, should be observed 
in the one, than in the other,” and again (page 325), “ The Con- 
stitution not only allows, but enjoins the government to extend the 


- ordinary revenue system to this district” (of Columbia). 


Loughborough v. Blake affirmed the power of Congress to levy 
a direct tax within the District of Columbia, but the opinion con- 
tains a masterly declaration of the great principle that all the ter- 
ritory within the jurisdiction of Congress is commercially one 
country. 


Should the courts affirm that all persons owing full allegiance to 
the United States are citizens thereof, the annexation of the Philip- 
pines would naturalize collectively all islanders answering to this 


1 5 Wheaton, 317. 


i 
i 
| 
— 
“a 
a 
a 
i 
i! 
iW 
it 
i 
i 
Thi 
j 
i 


4 


CONSTITUTIONAL ASPECTS OF ANNEXATION. 309 


description. Certainly all islanders born after annexation and 
within the allegiance of the United States would be citizens. (See 
case of Wong Kim Ark, ante, page 299.) 

The opinion in the case of Wong Kim Ark! excepts from the rule 
of citizenship by birth Indians “ owing direct allegiance to their sev- 
eral tribes.” In Elk v. Wilkins? the Court said: “Indians born 
within the territorial limits of the United States, members of, and 
owing immediate allegiance to, one of the Indian tribes (an alien 
though dependent power), although in a geographical sense born 
in the United States, are no more ‘ born in the United States and 
subject to the jurisdiction thereof, within the first section of the 
Fourteenth Amendment, than the children of subjects of any 
foreign government born within the domain of that government, 
or the children born within the United States of ambassadors or 
other public ministers of foreign nations.” And it was decided 
in this case that an Indian does not become a citizen by living 
apart from his tribe, but can gain citizenship only through 
naturalization. 

The segregation of tribal Indians from the body of the American 
people is an established feature of our polity. In the words of 
Justice Miller, “ they always have been regarded as having a semi- 
independent position when they preserved their tribal relations ; 
not as States, not as nations, not as possessed of the full attributes 
of sovereignty, but as a separate people, with the power of regulat- 
ing their internal and social relations.” ® 

If we should annex the Philippines, it may be assumed that we 
would classify as many of the islanders as possible under the head 
of “wards,” “ dependent nations,” or “tribal Indians.” But this 
classification could not be made arbitrarily, for the constitutionality 
of our discrimination against the Indian is based on the fact that he 
owes allegiance to a political organization other than though in- 
ferior to the United States. Hence we could apply our Indian 
policy in the Philippines only to persons who have not been in fact 
within the jurisdiction of Spain, but have been governed by their 
tribal organizations. 

After many of the islanders had been relegated to the condition 
of undesirable, troublesome, and expensive ‘“ wards,” there would 
remain probably several millions whose claims to citizenship by 


1 169 U. S. 649, 653. 2 112 U. §.94, 102. 
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allegiance might not be rejected, and whose children would be 
unquestionably citizens of the United States. 

Among the rights incident to citizenship is that of moving freely 
throughout the length and breadth of the United States. Whether 
Malays would be induced to come here in sufficient numbers to 
lower the rate of wages in any part of the country, I do not dis- 
cuss. But citizens have the right to compete with other citizens, 
and employers will go far for cheap labor. 

Although citizens of the United States have not as such the 
right to vote, they may gain a residence in any State, and cannot 
be refused the suffrage therein on account of “ race, color, or pre- 
vious condition of servitude.” 


III. 


May the United States assume permanent sovereignty over the 
Philippines without annexing them; that is to say, without making 
them a part of the republic? If this be lawful, our government may 
rule the islands unembarrassed by certain constitutional limita- 
tions and requirements that affect it within the United States, and 
inaugurate a provincial system capable of indefinite extension. 

Although the question suggests a federal power over territory 
beyond the United States, the power itself must be derived from 
the Constitution. 

The question cannot be answered by referring to the power to 
make treaties, for these are not extra-constitutional agreements. 
They are a part of the law of the land, and quite as subordinate to 
the Constitution as are acts of Congress, with which they rank in 
point of internal obligation. 

The “ general welfare” clause, that playground of lax construc- 
tionists, is ineffective, for it is “ the general welfare of the United 
States,” not the Philippines or Thibet or other outlying country. 
Equally ineffective is the power of Congress “to make all needful 
rules and regulations respecting the territory or other property of 
the United States,” for whatever may be the precise meaning of 
this clause it contains no warrant for the ruling of provinces. The 
truth is that the territorial jurisdiction of Congress cannot be ex- 
tended beyond the bounds of the republic for which only it is 
empowered to legislate and in which the Constitution is supreme. 


There is but one constitutional power that affords an excuse for 
discussing the question, and that is the power exerted in declaring 
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war, which gives the President a roving commission to invade 
and hold enemy country. 

In Fleming v. Page,! the power to make war and the character 
of belligerent occupation were carefully considered. Chief Justice 
Taney said: “A war . ; . declared by Congress can never be pre- 
sumed to be waged for the purpose of conquest or the acquisition of 
territory ; nor does the Jaw declaring the war imply an authority to 
the President to enlarge the limits of the United States by subju- 
gating the enemy’s country. The United States, it is true, may 
extend its boundaries by conquest or treaty, and may demand the 
cession of territory as the condition of peace, in order to indemnify 
its citizens for the injuries they have suffered, or to reimburse the 
government for the expenses of the war. But this can be done 
only by the treaty-making power or the legislative authority, and 
is not a part of the power conferred upon the President by the 
declaration of war. His duty and his power are purely military. 
As commander-in-chief, he is authorized to direct the movements 
of the naval and military forces placed by law at his command, and 
to employ them in the manner he may deem most effectual to har- 
ass and conquer and subdue the enemy. He may invade the hos- 
tile country and subject it to the sovereignty and authority of the 
United States. But his conquests do not enlarge the boundaries of 
this Union, nor extend the operation of our institutions and laws 
beyond the limits before assigned to them by the legislative power. 

“Tt is true that, when Tampico had been captured, and the State 
of Tamaulipas subjugated, other nations were bound to regard the 
country, while our possession continued, as the territory of the 
United States, and to respect it as such. For, by the laws and 
usages of nations, conquest is a valid title, while the victor main- 
tains the exclusive possession of the conquered country. The 
citizens of no other nation, therefore, had a right to enter it with- 
out the permission of the American authorities, nor to hold inter-- 
course with its inhabitants, nor to trade with them. As regarded 
all other nations, it was a part of the United States, and belonged 
to them as exclusively as the territory included in our established 
boundaries, 

“ But yet it was not a part of this Union. For every nation which 
acquires territory by treaty or conquest holds it according to its 
own institutions and laws. And the relation in which the port of 
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Tampico stood to the United States while it was occupied by their 
arms did not depend upon the laws of nations, but upon our own 
Constitution and acts of Congress. The power of the President 
under which Tampico and the State of Tamaulipas were conquered 
and held in subjection was simply that of a military commander 
prosecuting a war waged against a public enemy by the authority 
of his government. And the country from which these goods 
were imported was invaded and subdued, and occupied as the ter- 
ritory of a foreign hostile nation, as a portion of Mexico, and was 
held in possession in order to distress and harass the enemy. While 
it was occupied by our troops, they were in an enemy’s country, 
and not in their own; the inhabitants were still foreigners and 
enemies, and owed to the United States nothing more than the 
submission and obedience, sometimes called temporary allegiance, 
which is due from a conquered enemy, when he surrenders to a 
force which he is unable to resist. But the boundaries of the 
United States, as they existed when war was declared against 
Mexico, were not extended by the conquest ; nor could they be 
regulated by the varying incidents of war, and be enlarged or 
diminished as the armies on either side advanced or retreated. 
They remained unchanged. And every place which was out of 
the limits of the United States, as previously established by the ~ 
political authorities of the government, was still foreign; nor did 
our laws extend over it.” 

A provisional control assumed by the President during a bel- 
ligerent occupation may last until the end of the war, and if the 
territory does not then revert to its former sovereign, may be pro- 
longed until a normal government shall be established. 

This provisional control may continue by the sufferance of Con- 
gress after the territory has been annexed to the United States. 
For example, Congress never organized a government for Califor- 
nia, but permitted the government instituted by the President 
during our hostile occupation to continue after the cession of the 
territory and until the State of California was admitted. The 
Supreme Court said in this relation: — 

“The government of which Colonel Mason was the executive 
had its origin in the lawful exercise of a belligerent right over a 
conquered territory. It had been instituted during the war by the 
command of the President of the United States. It was the gov- 
ernment when the territory was ceded as a conquest, and it did not 
cease as a matter of course or as a necessary consequence of the 
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restoration of peace. The President might have dissolved it by 
withdrawing the army and navy officers who administered it, but 
he did not do so. Congress could have put an end to it, but that 
was not done. The right inference from the inaction of both is 
that it was meant to be continued until it was legislatively changed. 
No presumption of a contrary intention can be made.”? It should 
be noted that whatever may have been the position of California 
during the belligerent period of the provisional government, the 
country became a part of the United States upon its annexation 
and was thenceforth within the purview of the Constitution. 

There is but one way to rule the Philippines without annexing 
them, and that is by the authority of the President. In case the 
United States do not annex the islands by treaty their forces will 
nevertheless remain in possession after the passing of Spanish 
sovereignty. Our possession will be exclusive against the world. 
Internationally the Phillippines will be United States territory, 
but something will remain to be done before they become domes- 
ticated — Congress must legislate for them. When this is done 
the country will be a part of the United States because it has come 
under their normal sovereignty. Until this is done the President 
will hold and control the islands in the absence of obstructive legis- 
lation by Congress. In these circumstances he may withdraw the 
forces and leave the country to its fate; recognize a local govern- 
‘ment; make a disposition of the islands by diplomatic arrangement 
or, with the consent of the Senate, by treaty ; or continue his rule. 
He will be the arbiter of the Philippines by virtue of a possession 
begun under the authority of Congress and continued by its suffer- 
ance. In describing his powers as despotic I do not mean that 
they would be exerted with unnecessary severity, but simply that 
they would not be restrained by any law to which the islanders 
might appeal. (Whether, or how far Congress could guide the 
President’s action in the Philippines by legislation directed to him 
or his American subordinates I donot discuss). Here is provincial 
government and it may last during the forbearance of Congress. 
Such a government is only reconcilable with the principles of the 
Constitution as a temporary arrangement made advisable by the 
results of war. 


We cannot extricate ourselves from the Philippine entanglement 
with credit by simply withdrawing our forces. Our operations in 
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Luzon have given the coup de gréce to the old order without per- 
fecting a new one, and while we are not called upon to insure 
the peace of the islands, we are morally persuaded to exert our 
influence towards bettering their condition. 

If the difficulties in the way seem to be baniriceinsbibe, it is 
only because they lie in a field of international action, in which, 
fortunately, we have not had much experience. Hitherto the 
United States have displayed little concern in the “control, dispo- 
sition, and government” of. foreign territory, though they have 
proclaimed and enforced the Monroe doctrine for the protection 
of American States. But the European Powers have made the 
minding of other people’s business a matter of unremitting atten- 
tion and frequent experiment. Many of their actions in this 
regard are forbidden to us by constitutional or moral considera- 
tions ; none perhaps would serve as a model for our precise imita- 
tion; but they suggest that there is an opportunity to do justice 
to the Philippines and promote our commercial interests in the 
East without annexing the islands or ruling them as provinces 
in derogation of our republican principles. 

I am sufficiently impressed with the power of my country in 
regard to the Philippines to believe that any disposition of them 
that it would be likely to commend would be tolerated if not ap- 
proved by the Maritime Powers. Nor would their toleration be 
due alone to respect for the United States. I think that in our 
eyes the Philippines are magnified beyond their true proportions 
on the political map of the world. Rich as these islands may be, 
important as is their strategic position, the aggressive Powers are 
pre-empting or seizing richer lands and better vantage-grounds 
with no more serious consequences as yet than “strained rela- 
tions” or demonstrations.” 


An acceptable solution of the Philippine problem might be 
achieved by pursuing one of the following courses : — 

I. Neutralize the Philippines and recognize a local government. 
Accord recognition upon conditions that will afford due protection 
to foreign interests, including perhaps the institution of an inter- 
national court, as in Egypt, and foreign supervision of the customs, 
as in China, or even of fiscal matters generally, as in Egypt. 

II. Neutralize the Philippines and either establish a government 
on somewhat the same lines as the Congo Free State, or transfer 
them to an unobtrusive but competent state, like Holland. 
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III. Recognize the titular sovereignty of Spain over the islands, 
but transfer their entire administration to another Power. Such 
is the situation of Cyprus and Bosnia, which, nominally Turkish, 
are fully governed by Great Britain and Austria respectively. 

IV. Transfer the Philippines to any Power that can be reason- 
ably expected to rule them wisely and humanely and open them to 
the world. 

These courses do not exhaust the possibilities but rather sug- 
gest them; and a practicable disposition of the Philippines other 
than their annexation to the United States will reward a deter- 
mined effort to accomplish it. 

Upon the assumption that the pending Treaty of Paris provides 
for the cession of the Philippines, it is asserted that we are so 
deeply committed to annexation that further opposition would be 
unbecoming, if not unpatriotic. This assertion belittles the great- 
est of all the powers especially confided to the Senate. There is a 
courteous presumption in favor of a treaty presented to the Senate, 
but nothing more, A treaty of peace that cannot be amended by 
the Senate without danger of reopening hostilities has of course a 
peculiar claim to ratification. The Treaty of Paris is not in this 
category. Nor is it a document chiefly of international concern 
intended to promote the renewal of friendly relations between the 
United States and Spain. Assuming that the annexation of the 
Philippines is embodied in the treaty, it is the most questionable 
project of domestic concern that a President has ever submitted to 
the Senate. Carman F. Randolph. 


MoRRISTOWN, NEW JERSEY, Deceméer 11, 1898. 
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MASSACHUSETTS AS A PHILANTHROPIC 
ROBBER. 


HE growth of government interference and the increasing 
tendency of its citizens to look to the State for aid rather 
than to their individual efforts are phases of modern social and 
economic life in the United States which for some years have oc- 
cupied the thoughts of students of law and politics. Comment has 
often been made of late that the tariff laws, silver legislation, pen- 
sion acts, and anti-trust laws are all signs of this one tendency. 
The increase of State legislation compelling individuals practising 
particular trades or professions — such as boiler engineers, doc- 
tors, barbers, plumbers, manufacturers of and workers on clothing 
or tobacco, horseshoers, and others — to be registered, licensed, or 
appointed by the State is but another sign of the same tendency ; 
and so too are the laws passed ostensibly under what is called the - 
“police power” by which the government has taken charge of 
private business, and which regulate minutely the manner in 
which an individual shall run his factory or his mine, pay his em- 
ployees, build his buildings, manufacture his goods, etc. 

One phase, however, of this increasing demand by the citizens 
that the State shall support them has not hitherto been noticed ; 
and it is with the hope of calling attention to a new subject that 
this paper is written. While the facts here presented are taken 
from the statute books of Massachusetts alone, it is believed the 
new development of State aid described is not confined to any 
one State. 

In the back portion of the volume issued annually by the Com- 
monwealth of Massachusetts, and known, popularly as the “ Blue 
Book,” technically as the “ Acts and Resolves passed by the Gen- 
eral Court of Massachusetts in the Year ——,” will be found that 
form of legislation known as the “ Resolves.” 

Few of the citizens of the State are probably aware that through 
the medium of these “Resolves” the various Legislatures of 


Massachusetts since 1872, and especially since 1885, have appro- 
priated as absolute gratuities, and awarded to private individuals as 
pure gifts, sums of money amounting to hundreds of thousands of 


| 
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dollars.1_ Examination of the “ Resolves” since the year 1872 
shows that these appropriations of the public money for private 
benefit may be divided into three important classes. 

The first great branch of State gratuities consists of gifts in the 
nature of pensions. 

The State Legislature has not as yet established by statute any 
civil pension list ; and yet it will probably surprise most citizens to 
know that there are four kinds of direct real civil pensions now 
given by the Commonwealth : — 

First. In 1892 a man who was injured while defending property 
of the State at the Cooper Street riot, in 1863, succeeded in per- 
suading the Legislature to grant him an annuity of $100,? which 
was later increased to $200, and upon his decease became an 
annuity for life to his widow.* 

Second. In 1887 an annuity of $200 was granted to “ the last of 
the Hassanamisco Indians” ;° but later apparently other Hassana- 
misco Indians turned up, for from 1895 to 1898 the State gives 
annuities of $250 and $300 to such Indians; ® and since 1890 a 
regular sum of $150 has been paid to A. B. “in consideration of 
his care of his late mother and aunt, who were members of the 
Ponkapog tribe of Indians, and were formerly beneficiaries of the 
Commonwealth.” 7 

Third. For a long time annuities have been paid in a number of 
cases to injured employees of the State, or to the widow and chil- 
dren of certain employees killed while in the employ of the Com- 
monwealth, notably to those killed or injured at the Hoosac Tunnel 
“from an explosion of glycerine which had been carelessly left by 
employees of the Commonwealth.” These have been three, five, 
and ten year annuities, renewed as they expired in sums varying 
from one hundred to two hundred dollars per year. 


1 See table at end. 

2 Resolves 1892, ch. 53. (During the remainder of this article where Resolves are 
cited, merely the year and the chapter will be given. It is to be understood that all 
such citations refer to Resolves.) 

8 1894, ch. 24. 

4 1895, ch. 8; 1896, ch. to. 

5 1887, ch. 32. 

8 1895, ch. 44 ($200) ; 1896, ch. 28 ($300) ; 1897, ch. 96 ($200 and $250); 1898, ch. 11 
($200 and $250). 

7 1890, ch. 13; 1891, ch. 89; 1893, ch. 17 ; 1895, ch. 7; 1897, ch. §; 1898, ch. Io. 

8 1882, ch. 39, 40; 1883, ch. 24, 25; 1885, ch. 22, 49; 1886, ch. 29; 1887, ch. 3, 11; 
1888, ch. 10, 21, 53; 1889, ch. 39; 1895, ch. 5; 1891, ch. 145; 1892, ch. II, 102; 1893, 
ch. 5,13; 1894, ch. 11; 1896, ch. 8; 1898, ch. 42. And see instances cited later. 
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Fourth. Employees of the State who have become too old or 
incapacitated for work have been granted yearly pay.! 

But in addition to these there has grown up within recent years 
a process of taking public money for private uses under the guise 
of charity, which has resulted in what is practically an indirect 
quasi-pension list. This form of gratuity takes the shape of gifts 
of salaries of deceased servants of the State or of a city to their 
relatives. As all these gifts are probably illegal and unconstitu- 
tional, the great increase of them becomes a question for serious 
consideration on the part of citizens and taxpayers. 

In the year 1870, apparently for the first time, the Legislature 
began the practice of granting to a widow of a member of the 
Legislature who died while in office the balance of the salary to 
which he would have been entitled had he lived to the end of the 
term.? From this beginning, the Legislatures have now developed 
the practice to such extent that such balance of salary is granted, 
not only to the widow, but to almost any dependent relative, not 
only of Legislators, but of any servant of the State, from the Gov- 
ernor down to a page in the Legislature, or to the lowest clerk in 
one of the departments. 

Thus, since 1879, the balance of the salary of a deceased member 
of the Legislature has been granted to his widow or executor or 
administrator twenty times.2 The balance of salary has been 
granted to a daughter, to other children, to the mother, and even 
to an aunt of a Representative.* 

To the widow of a member the Legislature has granted, not only 
the salary he would have earned, but also “ certain expenses inci- 
dent to his sudden death.” ® 

It has presented to a member elect to the Legislature who did 
not qualify “the amount due him had he qualified and served as 
Representative,” ® and to the child of a member-elect who had never 
taken his seat, his prospective salary.’ 


1 1886, ch. 4; 1895, ch. 115; 1896, ch. 105; 1897, c. 38. 

2 1879, ch. 2 ($500). 

8 1880, ch. 58 ($500) ; 1881, ch. 14 ($532.20) ; ch. 30 ($515) ; ch. 31 ($501.60); 1883, 
ch. §7 ; 1885, ch. 79 ($661) ; 1884, ch. 73 ($481) ; 1886, ch. 80 ($756) ; 1887, c. 107 ($240) ; 
1888, ch. 61 ($757) ; 1890, ch. 7 ($751) ; 1890, ch. 79 ($252) ; 1892, ch. 106; 1893, ch. 28 
($770) ; 1893, ch. 29 ($759); 1894, ch. 55 ($860); 1894, ch. 15 ($880); 1895, ch. 120 
($700) ; 1895, ch. 117 (790); 1897, ch. 14 ($750). 

* 1895, ch. 115 ($820) ; 1897, ch. 4 ($750); 1894, ch. 4 ($760) ; 1898, ch. 41 ($750) ; 
1894, ch. 38 ($750). 

5 1894, ch. 82 ($756 and $16). 

® 1889, ch. 107 ($750). 7 1884, ¢. 79 ($650). 
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Then, broadening the practice, the Legislature has granted the 
balance of salary due, had the officer served, to the widow of a 
Governor, to the widow of a member of the Governor’s Council, 
and even to the widow of a councillor-elect, who had not served at 
all, his full prospective salary; to the widow of a judge of the 
Supreme or Superior Court; to the widow or family of a judge of 


the Probate Court; to the widow of a judge of a Municipal Court 


in Boston ;} of an assistant register of probate; of the controller of 
county accounts; of the superintendent of the Massachusetts Re- 
formatory; and of bank, insurance, and railroad commissioners.” 

From officials of the State, the Legislature has extended its gifts 
to relatives of clerks and minor officials: thus to the widows of 
clerks in offices of Commissioner of State Aid, State Board of 
Agriculture, and other departments at the State House; ® to the 
widow of a clerk of the Senate ;* to the mother of a register of 
labor in the Civil Service Commissioner’s office,> and even to a 
brother of a page in the House of Representatives,’ and to the 
brothers of an employee in the office of Sergeant-at-Arms,’ and to 
the widows of messengers in the office of Secretary of State, and 
elsewhere,’ and to the widow of a fireman at the State House.® 

It has not only paid unearned salaries, but also “expenses in- 
curred on account of the last sickness and burial of Z. Y., an em- 
ployee of the Commonwealth, such sickness having been contracted 
while in the service of the Commonwealth.” ” 

It has taken even further paternal care of its employees, by 
voting to pay six hundred dollars for the funeral expenses of a mes- 
senger at the State House, and “ all expenses incurred in the search 
for his person since his disappearance and the reward for informa- 
tion concerning him” ;1! and it has even voted to pay not only the 
balance of salary to which a man would have been entitled had he 


1 1896, ch. 67 ($6559.14); 1894, ch. 5 ($187.10); 1897, ch. 68 ($525); 1893, ch. 3 
($800) ; 1888, ch. 56 ($4384.32); 1891, ch. 113 ($3433-33) 5 1891, ch. 47 ($4099.47) ; 
1891, ch. 22 ($4323.66); 1892, ch. 25 ($2056.45) ; 1894, ch. 30 ($5193-55) ; 1895, ch. 75 
($1376.25) ; 1889, ch. 37 ($1646); 1894, ch. 16 ($1225) ; 1896, ch. 7 ($2883.38); 1893, 
ch. 110 ($1636). 

2 1893, ch. 85 ($2076.67) ; 1895, ch. 76 ($423.37) ; 1893, ch. 3 ($397.72) ; 1887, ch. 80 
($1750) ; 1891, ch. §7 (1173-39) ; 1896, ch. 4 ($1627.69) ; 1897, c. 62 ($534.73). 

3 1888, ch. 65 ($697.22); 1883, ch. 3 ($535-48); 1893, ch. 4 ($1122.58); 1894, ch. 9 
($408.06) ; 1894, ch. 23 ($1466.67). 


* 1886, ch. 47 ($2100). 5 1896, ch. 29 ($1860.22). 
6 1884, ch. 80 ($312). 7 1898, ch. 119 ($240). 
8 1889, ch. 66 ($657.50) ; 1895, ch. 78 ($1761). 9 1897, ch. 3 ($58.06). 


10 1893, ch. 10 ($250). a ll 1892, ch. 80 ($600), 
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lived to the end of the year, but a further salary or grant to the 
administratrix of the estate of a certain official who died towards 
the end of 1893, of the sum of $625, “ being three months’ salary 
from the date of his death.” } 

Nor has the Legislature confined its generosity to cases of death. 
It has made direct gifts of the money from the public treasury to 
living persons. It has given to a clerk in the office of Province 
Laws Commission her “loss of pay while disabled by sickness 
brought on by overwork.” 2 A most flagrant case is one of a grant 
to a clerk in the office of the Tax Commissioner who resigned from 
ill health, “in recognition of his long and faithful service $1000.” ® 
And it has several times made grants of permission to clerks in 
departments at the State House who resigned from illness or inca- 
pacity, to be kept upon the pay roll for successive years, or of 
their salary to the end of the year.* 

These last cases of payments made to living persons are simply 
the indirect establishment by the Legislature of a civil pension 
list without the passage of any statute. 

But the Legislature has not stopped at this point in making 
presents of the public moneys to individuals. In 1888, apparently 
relatives of city officials began to see how easily State employees 
were acquiring presents from the State, and to ask themselves why 
a State employee should be more entitled to unearned salaries than 
a city servant. From 1872 to 1888 there is no record of author- 
ity being granted by the Legislature to cities to pay te city officials 
the balance of salaries to which they would have been entitled if 
they had lived to the end of the year. In 1888 the Legislature 
began this practice through special statutes, at first giving cities 
authority to pay such balances of salary only to high officials, and 
gradually broadening out until, in 1897, relatives of employees in 
the Street Department, and of policemen, secured these gratuities 
from the city by kindness of the Legislature. 

To show the increase of this quasi-pension legislation, in 1888 
the Legislature granted the city of Boston right to pay the balance 
of his salary to the widow of the principal assessor. In 1889 there 
was one such grant; in 1890, none; in 1891, two; in 1892, one ; 
in 1893, three, one of them being to the orphan sisters of a pro- 
bation officer ; in 1894, three; in 1895, two; in 1896, one; in 1897, 


1 1894, ch. 25. : 2 1889, ch. 98 ($450). 8 1896, ch. 116. 
* 1886, ch. 4 ($1200) ; 1890, ch. 115 ($1100) ; 1896, ch. 105 ($600) ; 1897, ch. 38 ($600) ; 
1889, ch. 53 ($1591.40) ; 1891, ch. 6 ($456.99) ; 1894, ch. 93 ($1000). 
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seven; in 1898, ten, including payments to children, father, sister, 
and widow of employees in various departments.1 

As far as can be ascertained, the servants of no other city besides 
Boston have as yet taken advantage of the generosity of the Legis- 
lature ; but if this practice of allowing cities to make presents of 
unearned salaries is to continue, undoubtedly officials of other cities 
will wake up to the chances thus offered. 

The Legislature has not even stopped at city officials; it has be- 
gun to authorize counties to make these gifts. Thus, in 1891, the 
county of Plymouth was authorized to pay the balance of the salary 
of a deceased district court justice. 

The practice of paying these quasi-pensions has become so prev- 
alent, and the pension idea has so infected the public mind, that it 
may seem a bold thing to attack the custom. 

No amount of precedent, however, can excuse or legalize a wrong. 
And these payments are clearly a wrong and an injustice to the 
general taxpayer. 3 

Upon first thought, the payment of the salary which an official 
or an employee would have earned may seem to bea kind, gracious, 
and benevolent act. But on the same line of reasoning any present 
of money to any deserving individual could be justified. If gov- 
ernment is not to become tyranny, the cardinal principle of good 
government must be observed, — equal rights to all men; special 
privileges to none. And this maxim denies special privileges 
equally to the deserving and to the undeserving. 

If the constitutionality of these resolves granting special pay- 
ments of unearned salaries to living officials or to relations of 
deceased official servants should be tested in the courts, there 
seems to be little question but that the courts would immediately 
declare them illegal. 

For instance, in 1891, the question arose whether the State 
could authorize the city of Brockton to build a city hall partly for 
the use of the city and partly for the use of the G. A. R., and it 
_was held by the court in Kingman v. Brockton that it could not. 


“If a city or town may be authorized to give such assistance to a body 
of persons who have been soldiers or sailors in the war, the same principle 


1 Acts of 1888, ch. 78; Acts of 1889, ch. 329; Acts of 1891, ch. 50, 53; Acts of 1892, 
ch. 52; Acts of 1893, ch. 42, 44, 162; Acts of 1894, ch. 89, 90, 252; Acts of 1895, ch. 253, 
254; Acts of 1896, ch. 256; Acts of 1897, ch. 157, 158, 203, 429, 455, 494, 514; Acts of 
1898, ch. 87, 88, 99, 105, III, 341, 347, 430, 446, 534. 

2 Resolve, 1891, ch. 44. 8153 Mass. 258. 


4 
q 
{ 
4 
q 
q 
4 
q 
q 
q 
q 
| 
a 
| 
a 


322 HARVARD LAW REVIEW. 


would seem to extend so far as to include those who have rendered other 
great and meritorious services, and thus are entitled to public gratitude, 
— such, for example, as societies of disabled or past firemen or policemen. 
Uf once the principle is adopted that a city or town may be authorized to raise 
money by taxation for conferring benefits on individuals merely because in the 
past they have rendered important and valuable services for the benefit of the 
general public, occasions will not be wanting which will appeal strongly to the 
popular sense of gratitude, or to the popular emotion; and the interests and 
just rights of minorities will be in danger of being disregarded. Jt the 
body of persons to be benefited is numerous, the greater is the influence 
that may probably be brought to bear to secure such an appropriation of 
the public money.” 


So, too, in 1885, there was a question whether the State could au- 
thorize a town to pay a bounty to soldiers of the Civil War who had 
enlisted without any promise on the part of the town at the time 
of enlistment to pay them bounties, and when the town could not 
then legally pay bounties. The Court held that it could not, say- 
ing, in Mead v, Acton: —! 


“The bounty to be paid cannot be regarded in the light of compensa- 
tion for services rendered; for their services as soldiers were not ren- 
dered to the town, and the town had nothing to do with their compensation. 
The war has been over for many years, and the payment of these boun- 
ties cannot encourage enlistments, or in any way affect the public service 
or promote the public welfare. Zhe direct primary object is to benefit indi- 
viduals, and not the public. In any view we can take of the statute, the 
payments it contemplates are mere gratuities or gifts to individuals. The 
principle would be the same if a town should vote a gratuity or a pension to one 
who had rendered services as an officer or was in any way entitled to its grati- 
tude. This a town has not the power to do, even with the sanction of the 
Legislature. A statute conferring such power is unconstitutional, because 
it authorizes raising money by taxation for the exclusive benefit of par- 
ticular individuals, and appropriates money for a private purpose which 
can only be raised and used for public objects.” 


So, in case of all the resolves above described, the payments 
“cannot be regarded in the light of compensation for services ren- 
dered.” Those services in the case of past officials had already been 
paid for. In case of newly-elected officials who did not serve there 
could be no possibility of “services rendered.” The same is true 
of payments of unearned salary for the time that officials were sick 
or incapacitated. 


1 139 Mass. 341. 
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The law seems to be clear therefore that all these resolves are an 
illegal usurpation of power by the Legislature, exercised under the 
cloak of an unwise sentiment of charity. : 

There has been still another form of pure gratuities given by the 

State in the shape of guasi pensions; namely, the voluntary pay- 
ment of military or State aid given under special circumstances 
by special resolves to persons not entitled to such aid under any 
statute. These grants have been made either to the person him- 
self, not legally entitled to aid, or to some relation who was not 
eligible to receive any aid under the existing statute, and for whose 
benefit this special grant by resolve had to be made; as, for in- 
stance, “ A. B., widow of X. Y., who served during the War of the 
Rebellion as seaman on board United States coast survey steamers, 
shall be eligible to receive State or military aid in the same manner 
and to the same extent that she would have been entitled to receive 
the same had her late husband served as an enlisted seaman in the 
United States navy; ”! or to “ A. B. and C. D., father and mother of 
X. Y., who served during the War of the Rebellion in Company E 
4th Massachusetts Cavalry, and who died in said service, shall be 
eligible to receive State aid in the same manner and to the same 
extent as if fathers and mothers of deceased soldiers were expressly 
included in the classes of persons authorized to receive aid by said 
act;”? “that A. B., widow of X. Y., a/ias M. N., who was a sergeant 
in Company G ist Regiment Louisiana Volunteer Cavalry, shall 
be eligible to receive State aid . . . in the same manner and to the 
same extent that she would have been entitled had said X. Y. served 
to the credit of the Commonwealth; ”* or to a mother “as if she 
had been dependent for support on her son at the time he was in 
the service.”* A most remarkable case is a special grant of State 
aid of the sum of $224 to A. B., “ being amount of State aid he would 
have received had he been born while his father was serving in the 
Massachusetts Volunteers.”® Twice have nurses in the Civil War 
been presented with sums of money.® Of these special exceptions 
to the statute made as a pure gift by the Legislature, there have 
been, roughly estimated — 2 in 1882; 2 in 1883; 12 in 1884; 6in 
1885; 6 in 1886; 13 in 1887; 10 in 1888; 25 in 1889; 13 in 
1890; 24 in 1891; 23 in 1892; 6 in 1893; 1 in 1894; 2 in 1895; 
2 in 1896 ; 3 in 1897. 


1 1896, ch. 48. 2 1897, ch. 597; 1895, ch. 53. 

3 1896, ch. 63. 4 1897, ch. 23. 

5 1886, ch. 64. 8 1893, ch. 41; 1894, ch. 53. 
42 
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The whole principle was radically wrong. Either the statutes 
were defective and should have been amended, or else the citizens 
of this State should have been forced to abide by the statutes. 
Special exceptions to the statutes should not be made in favor of 
individuals, no matter how hardly the statutes may press upon 
such individual or how much the peculiar circumstances of hard- 
ship may appeal to the Legislature. In fact, whether owing to 
the large increase in this class of gratuities or for other reasons, 
the Legislature has been forced several times to amend the statutes 
regarding this form of State assistance. 


The second branch of gratuities consists of compensation for 
injuries received. 

The largest class of these gifts is to persons injured while in the 
employ of the State. Compensation is apparently given on this 
basis alone, and regardless of the fact that in most of the cases the 
injuries were purely accidental or else not caused by any want of 
care on the part of the State or its employees. Thus, gifts have 
been made to employees of the State injured in the course of their 
employment at the Reformatory Prison for Women, the State Nor- 
mal School, the Massachusetts Reformatory, the State Prison, the 
State Farm at Bridgewater, at State Primary School, State Reform 
School, at Revere Beach State Bath House or while working under 
the Metropolitan Sewerage and the Gypsy Moth Commission,! and 
the chief of the District Police has received such compensation for 
injuries.? 

In 1893 a glaring case of pure gift occurred, when for injuries 
received at State Prison a watchman was awarded $3,000 and 
“his salary during 1893 and for all the time that he has been or 
may be prevented by his injuries from discharging his duties.” ® 
And two amusing cases of the assumption by the Legislature of 
responsibility for the acts of God are found, in 1891 when a man 
was given $300 (to use the exact language), “as a gratuity in con- 
sideration of injuries received by him... said A. B. being struck 
by lightning and seriously injured while employed mowing on the 


1 1897, ch. 9 ($1800); 1895, ch. 66 (annuity of $250); 1892, ch. 66 (five-year annuity 
of $360); 1897, ch. 78 ($2000) ; 1896, ch. 13 (annuity of $360); 1895, ch. 40 (annuity of 
$200); 1898, ch. 21 (annuity of $600); 1894, ch. 65 ($600) ; 1892, ch. 82 ($500); 1886, 
ch. 54 ($200); 1886, ch. 28 ($200) ; 1880, ch. 26 ($50); 1878, ch. 24 ($226) ; 1895, ch. 
105 ($250) ; 1896, ch. 51 ($250); 1897, ch. 76 ($4000). 

2 1884, ch. 5 ($548). 8 1893, ch. 106. 
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camp ground of the Commonwealth at Framingham,” ! and in 1888 
when $200 were given toa man for injuries received “ in assisting to 
save from fire one of the State Normal School buildings at Framing- 
ham.”? It is difficult to see why the State should have compen- 
sated these men; or on what principle “a naval cadet who was 
detached from the training ship ‘Enterprise’ on January 27 and 
placed on board steamer ‘St. Louis’ on January 29 and was dis- 
abled for life by an accident occurring to him on said steamer” 
received $500 from the State.® 

There is also a large class of gifts of the public money as com- 
pensation for injuries, loss of time, and expenses sustained by mem- 


bers of the militia while on duty at camp or on parade Wives of ~ 


husbands and mothers of sons incapacitated from labor from in- 
juries at camp and fathers of sons killed at the armory have been 
compensated.® 

This has been carried to such an extent that in 1892 a five-year 
annuity of $1000 was given to a man for loss of time and expenses 
at camp in 1888 and “ for disabilities which are the result of a cold 
which settled in the eyes, making him blind and unable to earn a 
livelihood.” ® And in 1890 a corporal of the guard received $350 
compensation for “a bayonet wound received from one of the guard 
in his leg, purely accidental, inflicting a most painful and dangerous 
wound, incapacitating him from labor for eight weeks.”* And a 
man in 1888 received $218 for injuries while returning from camp.® 

Then there is a class of cases of compensation by the State to 
private persons for loss or injury to their property (chiefly horses) 
in use by the militia, and to State servants and officers for loss of 
clothing and other property destroyed by fire in State buildings. 

The last class of cases under this branch of gratuities consists of 
compensations for injuries sustained by citizens of the State at the 


1 1891, ch. 20. 2 1888, ch. 20. 3 1896, ch. 55. 

4 1873, ch. 63 ($300) ; 1876, ch. 37; ch. 38; ch. 39; ch. 40; ch. 41; ch. 44; 1882, 
ch. 23 ($300) ; ch. 11 ($300) ; 1886, ch. 62 ($200) ; 1887, ch. 10 ($92) ; 1890, ch. 32 ($115) ; 
1891, ch. 23 ($150) ; 1894, ch. 26 ($300) ; 1897, ch. 7 ($175); 1898, ch. 67 ($118); 1893, 
ch. 44 ($75); 1892, ch. 24 ($150); 1891, ch. 51 ($200); 1894, ch. 28 ($100) ; 1896, ch. 
64 ($300) ; 1895, ch. 9 ($35); 1891, ch. 36 ($297) ; 1898, ch. 17 ($35.50). 

5 1892, ch. 56 (annuity of ($200) ; 1896, ch. 9 (a five-year annuity of $300) ; 1894, ch. 
37 ($150); 1895, ch. 78 ($500) ; ch. 80 ($500). 

® 1892, ch. 81. 7 1890, ch. 49. 8 1888, ch. 51. 

9 1887, ch. 9 ($170); 1889, ch. 48 ($300); 1888, ch. 31 ($500); 1895, ch. 122 
($2088.05); loss of horse, 1887, ch. 24 ($300); 1891, ch. 13 ($200); 1893, ch. 52 
($150) ; ch. 73 ($150) ; ch. 21 ($75); injury to horse, 1893, ch. 20 ($150) ; 1884, ch. 25 
($200) ; 1885, ch. 54 ($250) ; 1895, ch. 50 ($75) ; 1898, ch. 38 ($40) ; 1894, ch. 63 ($60). 


| 

4 


326 HARVARD LAW REVIEW. 


hands of employees of the State, no distinction apparently being 
made between injuries arising from accident and those caused by 
negligence. 

One hundred and fifty dollars have been given to a man for in- 
juries received in consequence of the firing a salute by the State 
militia at General Cogswell’s funeral; and $307 for injuries from a 
spent ball during rifle practice of the Cadets! Three thousand 
five hundred and forty-three dollars were given to a man for dam- 
ages caused by the placing of infected swine upon his premises by 
servants of the State in the employ of the manager of the Troy 
& Greenfield R. R. ;? $1200 for loss of house, barn, and contents, 
destroyed by fire caused by Gypsy Moth employees ; ® $300 and an 
annuity of $300 to the widow of a man killed by careless switching 
of cars on the Troy & Greenfield R. R.;* $1000 to a woman for 
injuries “ received as a result of a collision, occurring without her 
fault, between a carriage in which she was seated and a vehicle 
belonging to the Massachusetts Reformatory in charge of one of 
the convicts.” ® 

Perhaps the most extraordinary as well as the most recent case is 
the gift of $2000, in 1898, to a lodging-house keeper for injuries to 
her house on Mt. Vernon Street, resulting from the tearing down 
and rebuilding of the State House.® It was stated in the news- 
papers that these injuries largely consisted in loss of boarders, 
caused by the fact that the situation was rendered less desirable 
on account of the work being done on the State House. 

The best illustration of this system of gifts is the case in 1891 
where $247.87 were paid to a company for injury to the premises 
. occupied by it, caused by the settling of the floor of a room overhead, 
occupied by the State, through alleged negligent overloading. The 
Resolve itself states “‘ the acts by which the floor of said room was 
caused to settle being of such a character that the Commonwealth 
was not legally liable for any injury or damage done or caused 
thereby.” 

There are three great objections to this whole branch of State 
gratuities and to these payments for losses or injuries caused to, or 
by, employees of the State. 

First, as before stated, such payments constitute robbery of the 


1 1884, ch. 63; 1887, ch. 70. 2 1886, ch. 74. 
8 1894, ch. 96. # 1882, ch. 38. 
5 1808, ch. 61. 8 1898, ch. 89. 


7 1891, ch. 103. 
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taxpayers. The Constitution of Massachusetts says, Part II., chap- 
ter I, section I, article 4: — 


“ The General Court has power to impose and levy proportional and 
reasonable assessments, rates, and taxes .. . to be issued and disposed of 
by warrant... for the public service in the necessary defence and support 
of the government of the said Commonwealth and the protection and 
preservation of the subjects thereof according to such acts as are or shall 
be in force within the same.” 


The courts of the Commonwealth have been assiduous in their 


care of the citizen against improper expenditure of public moneys. 
The courts have time and time again laid down the proposition 
that taxation must be for public purposes only; and that the public 
funds must not be expended for the benefit of private individuals, 
no matter how praiseworthy in motive or how advantageous to the 
State such an expenditure might be. 

In Lowell v. Boston,! in 1872, the court was called upon to de- 
cide whether the Legislature could authorize the city of Boston to 
loan money to property owners burned out in the great Boston 
fire. It was decided that the Legislature had no power to allow 
such expenditure of moneys raised by taxation, and it was said :— 


“The power to levy taxes is founded on the right, duty, and responsi- 
bility to maintain and administer all the governmental functions of the 
State, and to provide for the public welfare. To justify any exercise of 
the power requires that the expenditure which it is intended to meet 
shall be for some public services, or some object which concerns the pub- 
lic welfare. The promotion of the interests of individuals, either in re- 
spect of property or business, although it may result incidentally in the 
advancement of the public welfare, is, in its essential character, a private 


and not a public object. However certain and great the resulting good ~ 


to the general public, it does not, by reason of its comparative importance, 
cease to be incidental. The incidental advantage to the public, or to the 
State, which results from the promotion of private interests, and the pros- 
perity of private enterprises or business, does not justify their aid by the 
use of public money raised by taxation, or for which taxation may become 
necessary.” 


And in Kingman v. Brockton ? the Court said that :— 


“Tt is necessary to recur and to adhere firmly to fundamental prin- 
ciples. The right of taxation by a city or town extends only to raising 
money for public purposes and uses.” 


1 111 Mass. 460. 2 153 Mass. 258. 
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And in Freeland v. Hastings: —? 


“A statute conferring such power would be obnoxious to the objection 
that it authorized the raising of money by taxation for the exclusive benefit 
of particular individuals ; that it . . . appropriated money for a private 
purpose which could only be raised and used for public objects. It is 
hardly necessary to say that a statute designed to accomplish such pur- 
poses would be against common right, and would transcend the authority 
conferred on the Legislature by the Constitution.” 


It is interesting to test the above gratuitous grants by this stan- 
dard. Hardly one can be said to be constitutional. There can be 
no doubt but that the State has relieved many cases of hardship 
and suffering; but hardship is no test of the propriety of a law or 
of taxation. It is just as great a hardship to the individual tax- 
payer to be obliged to contribute his money to be expended to 
relieve the suffering of some other individual. 

It is not the duty of the State to play the part of philanthropist. 

If a member of the militia or if any other servant of the State is 
injured in the course of duty, that is hard for him; but why should 
the State pay for it? It is no harder for him than for any private 
person who is injured in the course of his business. It is no more 
incumbent on the State to pay its employees for such injury than to 
pay any other individual. 

There can certainly be no justice in allowing a man to recover 
damages from the. State in cases where there would have been no 
legal liability had the injury been inflicted by the servants of a pri- 
vate person; that is, in cases where the injury was a mere accident, 
or one not caused by the negligence of any State employee. What 
reason, for instance, can be given for paying a man money simply 
because he happened to be struck by lightning while mowing the 
State camp ground? Why should the State pay for mere acci- 
dents, unless it is going into the business of accident insurance ? 
Such gratuitous payments may be kind and philanthropic to the 
individual suffering, but they are entirely unconstitutional, and 
unjust to the mass of taxpayers. 

Nor are the payments which have been made for injuries sus- 
tained by others, and due to the negligence or fault of State em- 
ployees, proper or legal as the law now stands. This leads to the 
second objection. 

If the Legislature thinks that the State should be legally liable 


1 10 Allen, 589. 2 1891, ch. 20. 
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for its negligent acts, why should not the Legislature pass a general 
statute allowing the enforcement of such claims for injury by suit 
in the courts? Why should such liability be allowed or disallowed 
according to the whim of the particular Legislature ? 

But far from allowing such a right of suit to individuals, the 
Legislature and the courts have been very jealous in guarding the 
sanctity of the State against such suits in the courts. As Judge 
Gray said in Troy & Greenfield R. R. v. The Commonwealth :—! 


“Tt is a fundamental principle of our jurisprudence that the Common- 
wealth cannot be impleaded in its own courts except by its own consent, 
clearly manifested by act of the Legislature ;” 


and in Briggs v. Light Boats,? in 1860, Judge Gray had explained 
the reason for this doctrine (which had existed in this State as far 
back as 1812),® saying “ that it would be inconsistent with the very 
idea of supreme executive power, and would endanger the perform- 
ance of the public duties of the sovereign to subject him to repeated 
suits as a matter of right at the will of any citizen, and to submit 
to the judicial tribunals the control and disposition of his public 
property, his instruments and means of carrying on the govern- 
ment in war and peace, and the money in his treasury.” 

In 1879, Governor Talbot, in his inaugural address, recommended, 
and the Legislature passed, an act allowing the bringing of suits or 
“claims founded on a contract for the payment of money ” against 
the State.! 

In 1887 another act was passed ® allowing “ all claims whether at 
law or in equity” to be enforced against the State. But in 
Murdock Grate Co. v. Commonwealth,® in 1890, the court held 
that the statute of 1887 could not be meant by the Legislature to 
create “ an entirely new class of claims for which a sovereignty has 
never been held responsible and to impose a liability therefor,” and 


so it held that the State could not be sued for negligence in over- © 


loading the floor of a building and causing damage to the plaintiff. 


“We do not find that demands founded on the neglect or torts of 
ministerial officers, engaged as servants in the performance of duties 


1 127 Mass. 46 (1879). 2 11 Allen, 162. 

8 See Sewall v. Lee, 9 Mass. 370; Commonwealth v. André’s heirs, 3 Pick. 225 
(1825); Pingree v. Coffin, 12 Gray, 321 (1858); Dewey v. Garvey, 130 Mass. 86 (1881). 

* See Acts of 1879, ch. 255, and Milford v. Commonwealth, 144 Mass. 64, and 
Wesson v. Commonwealth, 144 Mass. 60. 

5 Acts of 1887, ch. 246. 6 152 Mass. 28. 
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which the State as a sovereign has undertaken to perform, has ever been 
held to render it liable. Nor does this rest upon the narrow ground that 
there are no means by which such obligations can be enforced, but on the 
larger ground that no obligations arise therefrom. Municipalities, such 
as cities and towns, are created by the Commonwealth in order that it 
may exercise through them a part of its powers of sovereignty. Where 
they are engaged in the performance of public duties imposed upon them 
by statute, they are not liable to public actions of tort for the negligence 
of their agents employed for this purpose, unless such action is provided 
by statute. Hill v Boston, 122 Mass. 344; Curran v. Boston, 151 
Mass. 505. ; 

“Where wrongs are done to individuals by those who are the servants 
of the government, those injured are not remediless, as such persons may 
be sued as may other citizens for the torts which they commit. There 
may be cases also where it would be entirely just that a remedy should 
be extended by the public to an individual for the injury he had sustained 
by the negligence of a public servant; but cases of this character the 
Legislature yet reserves for its own determination.” 


It is thus seen that the Legislature has expressly omitted to pro- 
vide by statute for a liability on the part of the State, and there are 
good grounds for argument that the State should not be liable in 
cases of this kind, i.e., “for neglect of a public duty imposed upon 
it by law for the benefit of the public, and for the performance of 
which it receives no profit or advantage.”! It is therefore clearly 
unjust and unconstitutional for it to make, by resolve, special ex- 
ceptions in behalf of certain individuals; and to pay them sums of 
money to which they are not legally, under the law, entitled. 

The third objection is that the Legislature is an utterly unfit 
body to decide upon the justice of these claims. 

Waiving the legality or illegality of the payments, the Legisla- 
ture is not a tribunal competent or fitted to ascertain the real 
extent of the injuries claimed to be suffered, or to judge of the 
proper compensation for such injury. This will be readily seen 
when the method by which these sums of money are granted is 
clearly understood. It is as follows: Let us suppose that a man is 
injured while at camp, or that an employee of the Gypsy Moth 
Commission is hurt by falling out of a tree. He goes to his 
senator or representative to see if he cannot put his hand into the 


1 See Hill v. Boston, 122 Mass. 344, where in 1887 the court held that the city could 
not be sued on account of injuries sustained from a defective staircase in a city school 
building. 
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public grab-bag and pull something out of the State. The legisla- 
tor from sympathy, or from a desire to get votes, or from an inability 
to say “ No,” introduces a resolve calling for robbery of the public 
treasury in favor of his constituent. The resolve is referred to 
some appropriate committee, the committee on military affairs, or 
the committee on agriculture, or on public institutions, or on 
prisons, as the case may be. The petitioner for damages appears 
either personally or by counsel. A brief hearing is held. He is 
questioned by members of the committee; in rare cases one or 
two witnesses are heard. No counsel represents the State. There 
is no rigid cross-examination. The legislator who introduced the 
resolve makes an affecting appeal in behalf of the injured man. 
Some other friendly senator or representative, who knows little 
about the claim, is persuaded by the legislator to speak in favor of 
his pet resolve. The committee reports generally in favor of the 
robbery. It goes to the House, and, like all bills or resolves 
involving expenditure of money, is sent to the committee on ways 
and means. This committee, overwhelmed with work, gives a very 
casual consideration of the resolve, or in the case of those involving 
any large expenditures of moneys, listens to one or two witnesses, 
and reports it to the House. Meanwhile the legislator who intro- 
duced the resolve sees various members, logrolls, and impresses the 
House and Senate generally with the hardship of the case; and 
the House and the Senate pass it in a burst of sympathy and 
philanthrophy, with little consideration of the legal standing of the 
claim, or of the rights of the taxpayers of the State to be protected 
against unconstitutional expenditure of the State’s money. Such 
being the method of procedure, can any one believe that these 
resolves are a proper means of imposing a liability to pay money 
upon the State? None of the procedures of a court are used. 
The real responsibility for the injury, the real amount of damage 
caused, the real standard of compensation, cannot be ascertained 
by a committee. There is no provision for cross-examination, no 
representation of the State’s side of the case, no certainty that all 
of the facts of the case are before the tribunal. 

If the State should be liable for these injuries, that liability 
should be tested in court through the ordinary procedure of law 
like any other legal liability. 

The illustration given above is the best proof of the injustice 
and illegality of those resolves. In the Murdock Grate Co. case 
the company had sued in court, and the Supreme Court had held, 
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not only that the State was not liable, but that the Legislature 
never had intended that it should be liable in such cases, and that 
it was contrary to public policy that the State should be required 
to pay damages of this kind. Having lost its suit in court, the 
plaintiff then went to the Legislature, and received from it a 
special compensation in the shape of a resolve granting the money 
which the court had said the State ought not to be required to pay. 


The third branch of State gratuities consists of dispensations of 
charity, pure and simple, to individuals, from the money contributed 
in taxes by other individuals. 

Thus in 1881, $5000 was given to citizens and taxpayers of 
the town of Westfield for the purpose of rendering them some 
relief in view of the disastrous floods there! And the bad pre- 
cedent was followed in the presentation to citizens of the town of 
Lee of $3000 in 1886 for the same reason? 

In 1886, $2000 were given to.the town of Monroe for the cost 
of a road ordered to be built by the county commissioners, which 
was claimed to be “of little benefit to the town but entirely to the 
benefit of the State by contributing to the business of the Troy and 
Greenfield R. R. and the Hoosac Tunnel;” and in 1888, $2500 
were given to the town of Florida for the same reason.2 Two 
thousand four hundred dollars were presented in 1884 to twelve 
inhabitants of Gay Head “for their perilous, effective and meri- 
torious service in the lifeboat, whereby lives of twenty persons were 
saved from the wreck of the steamer ‘City of Columbus.’”* Three | 
thousand dollars were in 1893 given to A. B. and “the family of 
five men who lost their lives in attempting to rescue the crew of 
brig ‘Aquatic’ wrecked on Cuttyhunk,”® and $47.20 to the town 
of Nantucket in 1898, “ being the amount expended in caring for 
the crews” of certain wrecked vessels.® 

In 1883, $4836.51 were presented to a certain contractor for 
“loss sustained under a contract with the State for work done on 
the Hoosac Tunnel.” So, too, a contractor was presented in 1898 
with $1374 for “loss sustained by reason of an error in a contract 
for building a public bath house for the State.” And in 1887, 
$2500 were given to the owner of a building for loss on account of 


1 1881, ch. 46. 2 1886, ch. 66. 
8 1886, ch. 35; 1888, ch. 80. 4 1884, ch. 41. 
5 1893, ch. 36. 8 1898, ch. 22. 
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the refusal of the State to take a lease1 Six hundred dollars were 
given in 1896 to an agricultural society for bounties for 1895, “ being 
the amount which said society would have been entitled to receive 
had it been incorporated by an act of the Legislature.” In 1896 
also a man was compensated for the value of a cow condemned 
and killed by the Board of Health; and the town also had its 
expenses for killing and burying said cow, $45 in all.® 

On principle, there can be no possible defence of the legality 
or constitutionality of these payments. Possibly they were meri- 
torious; possibly the persons paid were worthy recipients of 
charity. But the fact still remains that it is not the duty or the 
right of the Legislature to dispense charity to favored individuals. 

The whole matter may be summed up in one sentence. The 
Legislature has simply followed the motto of the New York 
politician: ‘“ What is the constitution among friends?” 

The language of President Cleveland’s veto of the Bill for the 
special distribution of seeds in the drought-stricken counties of 
Texas is particularly applicable : — 


“T can find no warrant for such an appropriation in the Constitution, 
and I do not believe that the power and duty of the General Government 
ought to be extended to the relief of individual suffering, which is in no 
manner properly related to the public service or benefit. A prevalent 
tendency to disregard the limited mission of this power should, I think, 
be steadfastly resisted, to the end that the lesson should be constantly 
enforced that ¢hough the people support the Government, the Government 
should not support the people. Federal aid in such cases encourages the 
expectation of paternal care on the part of the Government and weakens 
the sturdiness of our national character.” * 


If any one believes that, after all, this whole question is a matter 
of slight importance, let him consider the following table and the 
notable increase in expenditures of this kind. 

The following is a record made up as nearly accurately as’ pos- 
sible from the Acts and Resolves of the various years from 1882 of 
the yearly sum of State gratuities to individuals, leaving out entirely 
payments made in the form of military or State aid as exceptions 
to the statutes, and also leaving out all payments of aid to private 
hospitals, etc. 


1 1883, ch. 53; 1887, ch. 65; 1898, ch. 80 2 1896, ch. 85. . 
3 1896, ch. 37. 4 Veto Message, Feb. 16, 1887. 
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1882 $2,625.00 1891 $16,231.71 
1883 $6,836.51 1892 $8,166.17 
1884 $5,391.00 1893 $15,664.47 
1885 $1,761.00 1894 $16,311.32 
1886 $14,653.00 1895 $14,107.69 
1887 $7,157.00 1896 $18,885.43 
1888 $10,342.12 1897 $12,072.79 
1889 $7,491.80 1898 $8,104.70 


1890 $3,673.00 


Previous to 1882 from 1872 to 1882, such payments averaged $1000 a 
year. 


But the evil and injustice arises not so much from the amount 
of money so expended, as from the violation of the fundamental 
principles of our government. “The right to tax is the right to 
raise money by assessing the citizens for the support of the Govern- 
ment and the use of the State. The term ‘taxation’ imports the 
raising of money for public use, and excludes the raising of it for 
private use.”! ‘An appropriation of money raised by taxation, by 
way of gift to an individual for his own private uses exclusively, 
would clearly be an excess of legislative power . . . it is indepen- 
dent of all considerations of resulting advantage. . .. It needs no | 
argument to show that such an arbitrary exercise of power would 
be a violation of the constitutional rights of those from whom the 
money or property was taken and an unjustifiable usurpation.” ? 

That being the language of the Supreme Court of Massachusetts, 
in view of the instances given above of usurpation by the Legis- 
lature, the tax-paying citizen is certainly justified in calling the 
Commonwealth a philanthropic robber. 


Charles Warren. 
39 Court STREET, Boston, Mass. 


1 Mead v. Acton, 139 Mass. 341. 2 Lowell v. Boston, 111 Mass. 462. 
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A PROPOSED NEW DEFINITION OF 
A TORT. 


OT only in Jurisprudence, but in its sister sciences, for instance, 
Ethics and Economics, do we find striking illustrations of 
the truth that it is concerning the most fundamental and far- 
reaching definitions, that there exists the most doubt and dispute. 
Although acts such as we call forts have been committed since 
the dawn of the idea of the existence of rights as between man 
and man, yet the development of anything like a clearly formu- 
lated conception of a tort is surprisingly recent. Thus, so late 
as 1886 it was said by Sir Frederick Pollock that “ if the collec- 
tion of rules which we call the law of torts is founded on any gen- 
eral principles of duty and liability, those principles have nowhere 
been stated with authority.” ! 

But it seems to us to scarcely remain true, as stated by the same 
authority, that “the want of authoritative principles (7. ¢., on this 
subject) appears to have been felt as a want by hardly any one.” ? 
The necessity of establishing such principles is rapidly being forced 
upon us by decisions involving modern conditions,’ thus, decisions 
relating to strikes and boycotts. But these very decisions seem to 
us to furnish the material for constructing a satisfactory definition 
of a tort. 

We need not dwell at length on previous attempts to define a 
tort. The New York Court of Appeals has complained of its 
inability “to find any accurate and perfect definition of a tort.” * 
Mr. Addison in his elaborate treatise entirely avoids definition 
thereof. Sir Frederick Pollock defines it as “an act or omission 
giving rise, in virtue of the common law jurisdiction of the court, 
to a civil remedy which is not an action of contract.”*® Professor 
Jaggard in his recently published treatise, says that “the above 
definition of Mr. Pollock, while a negative one, seems to be least 
unsuccessful and unsatisfactory.”® Judge Cooley thinks that the 


1 Pollock, Torts, 4. 2 Pollock, Torts, 5. 

8 See, for instance, Mogul Steamship Co. v. McGregor, [1892] App. Cas. 25; Allen 
v. Flood, [1898] App. Cas. 1. 

* Rich v. N. Y. Central, &c., R. R. Co. 87 N. Y. 382, 390 (1882, Finch, J.). 

5 Pollock, Torts, 4. 6 Jaggard, Torts, i. 2. 
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definition given in the English Common Law Procedure Act, “a 
wrong independent of contract,” “is perhaps as good a definition 
as can be given.”! Mr. Bishop's definition is “an injury inflicted 
otherwise than by a mere breach of contract; or, to be more nicely 
accurate, one’s disturbance of another in rights which the law has 
created, either in the absence of contract, or in consequence of a 
relation which a contract had established between the parties.” 2 

But these definitions merely exclude from their scope injuries 
resulting from breach of contract; they leave us without a crite- 
rion to apply to that vast field of injuries wholly unconnected 
with contract. No line of separation is established between, for 
instance, the injuries resulting from words that are, and those 
that are not, privileged, or between acts of a landowner that are, 
and those that are not, tortious. 

The illustrations already given foreshadow our definition. It 
seems to have already been apprehended that a classification, if 
not a definition, of torts may be based on the relation of some party 
concerned. Such classification, as thus far attempted, has referred 
rather to some relation of the party injured, than of the party com- 
mitting the injury. 

But, in seeking to establish our definition of a tort, we propose to 
look, not to any relation of the injured party, but to ¢he relation of 
the party committing the injury. In this view, an injury having 
been committed, the answer to the question whether it is action- 
able as a tort will in some way depend upon the re/ation of such 
party. In the hope of being able to justify our definition, we here 
state it as ‘‘an act or omission, not a mere breach of contract, and 
producing injury to another, in the absence of any existing lawful 
relation of which such act or omission ts a natural outgrowth or 
incident.” 

Injuries committed by the proprietor of land seem to furnish ex- 
cellent material for the test and application of our definition. For 
instance, where, as. the result of the owner of land digging a ditch 
thereon, the owner of adjoining land was injured, in that water was 
diverted from his well, it was properly held that no action would 


1 Cooley, Torts, 2d ed., 3. 

2 Bishop, Non-Contract Law, 4. 

8 See, for instance, the learned discussions by Prof. Wigmore on “ The Boycott and 
Kindred Practices as Ground for Damages,” in Am. Law Rev., xxi, 509 (1887), and on 
“ A General Analysis of Tort Relations” in HARVARD LAw REVIEW, viii, 377 (1895). 
In the former article are discussed ¢he relations of the injured party to customers, ser- 
vants, and contractors. 
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lie.1_ What was the proper ground of this decision? Simply this, 
that digging the ditch was a natural outgrowth or incident of the 
relation of landowner. But not every act done upon land by the 
owner thereof is a natural outgrowth or incident of his relation as 
such owner. An illustration is furnished by a resurrected decision? 
that gave some of the judges so much trouble in Allen v. Flood. 
There an action was held to lie for firing a gun on one’s own land, 
whereby wild fowl were frightened from a neighbor's decoy. As is 
well said by Lord Herschell in Allen v. Flood,’ Keeble v. Hickerin- 
gill “may be supported by the circumstance that, if the defendant 
merely fired on his own land in the ordinary use of i, his neigh- 
bor could make no complaint, whilst, 7f Ze was not firing for any 
legitimate purpose connected with the ordinary use of land, he might 
be held to commit a nuisance.” Here the court come pretty near 
a conception of a tort as we have defined it, saying in effect that the 
injury under consideration in Keeble v. Hickeringill was actionable, 
because produced by an act that was not a natural outgrowth or 
incident of the relation of landowner. 

The relation of employer will be found to sustain the legality of 
acts which, though producing injury to an employee or a third » 
person, are yet natural outgrowths or incidents of the relation. 
Thus, the injury done to an employee by discharging him is not 
actionable, in the absence of contract. So we are enabled to per- 
ceive the true ground of such decisions as Heywood v. Tillson,* 
where the refusal of an employer to employ or retain in his ser- 
vice any person renting specified premises, was held to give no 
right of action to the owner of such premises. The same may be 
said of Payne v. Western and Atlantic R. R. Co.,® holding that no 
action would lie for discharging (or threatening to discharge) em- 
ployees because of their patronage of the plaintiff. A contrary 
view was taken in International and G. N. Ry. Co. v. Greenwood ; ® 
Graham v. St. Charles Street R. R.Co.7 But might not the result 
have been otherwise in these cases, had the courts been guided by 
the definition of a tort as we have stated it? Such acts of an em- 
ployer as “lockouts” and “ blacklisting” may also be suggested 
as properly subject to the test we have indicated. 


1 Phelps v. Nowlen, 72 N. Y. 39 (1878). 

2 Keeble v. Hickeringill, 11 East, 574 (1706). 

8 [1898] App. Cas. 1, 133. 

4 75 Me. 225 (1883). 5 13 Lea(Tenn.), 507 (1884). 
8 2 Tex. 76 (Civ. App. 1893). 7 47 La. Ann. 214 (1895). 
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The relation of party to a lawful contract seems to be the basis of 
the legality of certain acts. Thus where no action was held to lie 
for procuring a discharge from employment, by threatening the em- 
ployer that the defendant would terminate a contract, that by its 
terms he had the right to terminate at any time.1_ So where an 
action by a member of a combination among fire insurance com- 
panies and agents to fix rates, was held not maintainable as for a 
conspiracy to destroy the plaintiff's business as an insurance agent, 
merely because of the combined action of the defendants to enforce 
the rules and penalties against him, as by imposing fines and re- 
voking agencies.” 

But the most conspicuous relations are two that have within 
recent years been rapidly brought to the front by modern trade 
conditions, namely, those of trade competitor and of employee. 
And, conspicuous among the many weapons used by trade com- 
petitors and by employees, stand the act of inducing a refusal to 
deal and the kindred act of inducing a breach of contract. 

It seems long ago to have been recognized, that the relation of 
trade competitor might furnish a justification for all acts the nat- 
ural outgrowths or incidents of such relation. Thus, in a decision 
made in 1410,° and frequently referred to in Allen v. Flood, where 
no actionable wrong was held to have been committed by a school-. 
master in setting up a school to the damage of an ancient school, 
whereby the scholars were allured from the ancient school to come 
to his. Another instance of the recognition of such relation is found 
in Bowen v. Matheson.* Nevertheless, until comparatively recently, 
this relation seems to have been largely ignored. This is strikingly 
manifest from a comparison of Lumley v. Gye® with Mogul Steam- 
ship Co. v. McGregor® In Lumley v. Gye what should have been 
a fundamental consideration was in our view completely ignored. 
There, after elaborate discussion, was interjected into our jurispru- 
dence the doctrine of liability for inducing a breach of contract (in 
this case, to perform at a theatre). But, assuming that under 
any conditions such a liability exists, the court should have gone 
farther and considered such questions as these: In what relation 
stood the party doing the injury complained of ? Was it that of 
employee, trade competitor, or the like? Was such relation a law- 


1 Raycroft v. Tayntor, 68 Vt. 219 (1896). 

2 Beechley v. Mulville, 102 Iowa, 602 (1897). 

8 11 Henry IV., Fol. 47, Pl. 21. 4 14 Allen (Mass.), 499 (1867). 
5 2 El. & Bl. 216 (1853). 6 [1892] App. Cas. 25. 


A PROPOSED NEW DEFINITION OF A TORT. 339 


ful one? Was the act of inducing a breach of contract a natural 
outgrowth or incident of such relation? Now, there is no refer- 
ence whatever, in the points of counsel or in any of the elaborate 
opinions in the case, to the circumstance that the relation of the 
defendant to the plaintiff was that of trade competitor. In the view 
we have taken, the main question for consideration in Lumley v. 
Gye was simply whether the act of inducing a breach of contract 
created any liability, in view of such act being the natural out- 
growth or incident of the relation of trade competitor. The mat- 
ter was discussed on the proper ground in Bourlier v. Macauley,’ 
where it was held not actionable for a rival theatrical manager to 
induce an actress to break her engagement at another theatre, for 
the purpose of performing at his own. The court here follow 
Chambers v. Baldwin,? where it was held not actionable for a trade 
competitor to cause the breach of a contract to sell goods, wth the 
design of himself becoming purchaser. The court say: “ Competi- 
tion in every branch of business being not only lawful, but necessary 
and proper, no person should or can upon principle be made liable 
in damages, for buying what may be freely offered for sale by a per- 
son having the right to sell, if done without fraud, merely because 
there may be a pre-existing contract between the seller and a rival 
in business.” In Mogul Steamship Co. v. McGregor, the relation 
of the parties committing the acts complained of, is not ignored, 
as in Lumley v. Gye. Nay, rather “the stone which the builders 
rejected, the same is become the head of the corner,” and the de- 
cision is in effect on the ground that such acts were the natural 
outgrowths or incidents of the relation of trade’ competitor. Thus 
it was said in the Court of Appeal*® by Bowen, J., who, of all the 
judges rendering opinions in that celebrated case, seems to have 
most clearly comprehended the real point involved : “ The defend- 
ants have done nothing more against the plaintiffs, than pursue to 
the bitter end a war of competition, waged in the interest of their 
own trade.” That is to say, the injuries done by the defendants to 
the plaintiffs were but the natural outgrowths or incidents of the 
relation of trade competitor, and hence not actionable. 

Limitations of space forbid us to discuss at length the recent 
applications of the relation of trade competitor, as a justification of 
injuries. produced by acts the natural outgrowths or incidents 


1 gt Ky. 135 (1891). 2 ot Ky. t21 (1891). 
3 23 Q. B. D. 598, 614 (1889). 
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thereof. See for instance Lough v. Outerbridge;! Continental 
Ins. Co. v. Board of Underwriters.2 We content ourselves with a 
passing reference to the clashing authorities on the question of the 
legality of a boycott of a trade competitor. As sustaining its legal- 
ity we cite Bohn Manuf. Co. v. Hollis;® Macauley v. Tierney: * 
to the contrary are Jackson v. Stanfield; ® Olive v. Van Patten.® 
We pass to the relation of employee. Out of the fogs and mists 
of obscurity and difficulty that have hitherto enveloped discussions 
as to the legality of the acts of employees, especially when acting 
in combination, there seems to be now emerging the clear concep- 
tion of the test of the relation of employee by which to determine 
the legality of a given act of an employee. A great step in ad- 
vance will have been taken, when once it is generally apprehended 
that the same test is applicable to the relation of employee, as to 
that of trade competitor, or, to put it in another way, the employee 
is, for the purpose of applying this test, to be regarded as a com- 
petitor of his employer. This view seems to have been adopted in 
Allen v. Flood; and see Sinsheimer v. United Garment Workers ; * 
dissenting opinion of Holmes, J., in Vegelahn v. Guntner ;° dis- 
senting opinion of Caldwell, J., in Hopkins v. Oxley Stave Co.® 
But see, on the other hand, Barr v. Essex Trades Council.” Now, 
in the two cases last cited, where it was held actionable for em- 
ployees (or persons acting in their behalf) to induce third persons | 
to refuse to deal with their employers, had the question been 
clearly presented to the courts whether the acts of the employees 
were not the mere natural outgrowths or incidents of their relation 
as employees, different conclusions might have been reached. These 
observations are also applicable to such decisions as Moores v. Brick- 
layers’ Union; Old Dominion Steamship Co. v. McKenna; ® 
_ Casey v. Cincinnati Typographical Union.2 But here, as before, 
limitations of space forbid us to discuss at length the cases where 
the test of the relation of employee was or might have been applied. 


1 143 N. Y.271 (1894; closely following Mogul Steamship Co. v. McGregor). 
® 67 Fed. Rep. 310 (Cir. Ct. Cal. 1895). 


8 54 Minn. 223 (1893). 4 19 R. I. 255 (1895). 
5 137 Ind. 592 (1894). 6 7 Tex. 630 (Civ. App. 1894). 
7 77 Hun (N. Y.), 215 (1894). 3 8 167 Mass. 92, 107 (1896). 


® 83 Fed. Rep. 912, 936 (C. C. A. Eighth Cir., 1897). 
10 53 N. J. Eq. tor, 124 (1894). 

11 7 Ry. & Corp. L. J. 108 (Super. Ct. Cinn. 1889). 
12 30 Fed. Rep. 48 (Cir. Ct., N. Y., 1887). 

18 45 Fed. Rep. 135 (Cir. Ct., Ohio, 1891). 
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A PROPOSED NEW DEFINITION OF A TORT.  34I 


A strong justification of our definition is that, so far as concerns 
an injury produced by mere words, as in case of slander and libel, 
it is already in effect applied in the doctrine of privilege. Acts of 
fraud or negligence are clearly tortious under our definition, not 
being the natural outgrowths or incidents of any lawful relation. 

An incidental benefit of the adoption of our definition, would be 
the abandonment of false and misleading tests of liability that 


have wrought so much confusion. Conspicuous is the test of in- 


tent, which has received from Allen v. Flood its death-blow in 
England. It is to be hoped that Allen v. Flood will soon be gener- 
ally followed on this point in this country. Perhaps the same con- 
demnation should be extended to the idea that has, somehow or 
other, of recent years, no one seems to know just how, sneaked into 
our jurisprudence, that a civil liability is created by a number of 
individuals doing in combination what it would be lawful for each 
to do singly. If this idea ever had any foothold in British juris- 


prudence, it seems now to have been repudiated in Great Britain.) _ 


Though it has received considerable countenance in this country, 
it was repudiated in such decisions as Bohn Manuf. Co. v. Hollis ; ? 
Macauley v. Tierney ;* and see the forcible and eloquent argu- 
ment of Caldwell, J., in Hopkins v. Oxley Stave Co.! 

Frederick H. Cooke. 


120 Broapway, N. Y. City. 


1 See Kearney v. Lloyd, L. R. 26 Ir. 268 (1890); Huttley v. Simmons, [1898] 
1 Q. B. 181. 

2 54 Minn. 223, 234 (1893). 

3 19 R. I. 225 (1895). 

4 83 Fed. Rep. 912, 930 (C. C. A. Eighth Cir., 1897). 
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New YORK AND THE CONSTITUTIONALITY OF THE ANTI-SCALPER 
Act. —A statute which in substantially the same form has remained for 
forty years on the statute book of New York, and which during that time 
has received the unqualified support of the courts, has now been held 
unconstitutional by the Court of Appeals, People v. Warden of City Prison, 
New York Law Journal, Nov. 28 and 29, 1898. The statute forbade the 
sale of passage tickets on any railroad or vessel except by the authorized 
agents of transportation companies. The applicant was arrested for 
selling a ticket from New York to Norfolk, Va., without authority from 
any transportation company. He applied for a writ of habeas corpus, 
claiming the statute was unconstitutional, in that by preventing his 
engaging in a lawful business — that of ticket broker —it deprived him 
of his liberty without due process of law. The Supreme Court held 
unanimously that the law was constitutional ; but the Court of Appeals 
has now reversed this decision by the close vote of four judges to three. 
This ruling upsets what had been thought the settled policy of the state. 
It is also in conflict with the decisions in the other states which have 
similar statutes. State v. Corbett, 57 Minn., 345. A recent case in 
Illinois, People ex rel. Geis et al. v. Pease, reported in Chicago Legal 
News, Nov. 12, might give it some support, but that decision is only in 
a circuit court and seems at odds with a decision of the Supreme Court 
of that state. Burdick v. People, 149 Ill. 600. 

When the court holds that. the word “liberty” as used in the four- 
teenth amendment embraces the right to exercise a trade, they state the 
established New York rule. But this use of the word seems an extension 
beyond its legitimate meaning, and in spite of its approval in the case 
of Allgeyer v. Louisiana, 165 U.S. 578 — [where the opinion was given 
by a former New York judge]—the point seems still open to contest 
in those states which have not committed themselves. Aside from that 
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matter, however, the holding that the deprivation of this liberty is with- 
out due process of law, is more objectionable. For due process of law 
two elements are necessary: a legal mode of procedure, and a legal 
purpose. A law which, as in this case, is to be enforced by the courts, 
and which is passed in due form by the legislature is undoubtedly one 
mode by which a citizen may be legally deprived of his liberty. Pro- 
viding a law is passed to promote the health, comfort, safety, or welfare 
of society, and violates no other provision of the constitution, its purpose 
is one which will justify such a deprivation. Of course the act must in 
a fair and reasonable sense advance some of these objects. A causeless 
arbitrary deprivation will be declared unconstitutional, for it was to 
prevent exactly this kind of deprivation that the clause was inserted in 
the amendment. 

The court in the principal case admit the law to be as has been stated, 
and rest their decision on the ground that there is no connection between 
the act in question and the public welfare. Yet in the dissenting 
opinions it appears that the act was designed to check certain real 
evils, — the sale of stolen tickets, counterfeit tickets, or tickets altered 
in date, destination, or apparent transferability. To this end the act 
limited the right to sell to persons for whose actions the transportation 
companies would be responsible. Can it be said the remedy had no 
connection with the evil? It was also intended to prevent the violation 
of pooling contracts by the underhand sale of cut rate tickets. Accom- 
plishment of these objects would certainly conduce to the general wel- 
fare, and it is hard to agree with the court that the act in no way tends 
to accomplish them. 


THE BREACH OF BLOCKADE. — What acts constitute a breach of a 
blockade is always a perplexing question. During the late blockade of the 
Cuban ports the steamship “ Newfoundland ” was brought to by one of the 
blockading fleet ten miles to the northeast of Havana, and was formally 
warned away. Four hours afterward she was captured seventeen miles to 
the northwest of Havana. She could give no satisfactory account of her 
presence in the first instance, or of her subsequent delay before the port. 
Accordingly she was condemned by the district court upon the ground 
that she was loitering upon the high seas near a blockaded port with intent 
to enter if opportunity offered, and that this action was a. breach of the 
blockade. Zhe Newfoundland, 89 Fed. Rep. 99, 510 (Dist. Ct., S. C.). 

The decision of the prize court upon the preliminary question that the 
focus of the breach need not be within the territorial waters of the enemy, 
though contrary to the opinion of certain continental publicists, is incon- 
trovertible. To render blockade effective the belligerent must be conceded 
a certain dominium over the waters about the place beset. Upon the main 
question the decision that this loitering constituted a breach of blockade 
also seems sound. Actual entrance into the port blockaded is indeed not 
requisite : an overt attempt to pass the cordon is clearly a breach. Zhe 
Neptunus, 2 C. Rob. Adm. 110. But other acts less unequivocal are held 
breaches of blockade, and within this category falls the principal case. 
Of these as a class Lord Stowell tentatively advanced the principle that 
a neutral ship cannot innocently be found in a situation where it may be 
possible to elude the blockading fleet with impunity ; a presumption arises 
that she is there with intent to break the blockade. Zhe Neutralitet, 6 C. 
Rob. Adm. 30. So, if a ship’s course be laid so close to a blockaded 
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port that an opportunity to slip in might present itself, or if she 
approach a blockaded port to take a pilot for a neighboring port, 
or if she appear before a blockaded port for the alleged purpose 
of inquiry there is a breach of the blockade. Zhe Gute Erwartung, 
6 C. Rob. Adm. 182; Zhe Charlotta Christine, 6 C. Rob. Adm. tot ; 
The Cheshire, 3 Wall. 235. ‘Thus the decision reached in the principal 
case, although the acts are extreme, is well founded upon authority. 
The position of the “ Newfoundland ” in loitering four night hours within 
ten miles of a blockaded port near enough to signal the shore and 
watch an opportunity to slip in was in itself an act of breach of the 
blockade and gave rise to a prima facie presumption of guilty intent. 
And as no innocent explanation of her acts was proved, the con- 
demnation was entirely proper. If blockade is to be maintained to-day, 
the law must be stricter for a steamer than it was for the sailing 
ship in the past. 


FoRGED INDORSEMENTS OF NEGOTIABLE INSTRUMENTS. — A notable 
instance of the effect of equitable principles upon the law of negotiable 
instruments was the decision by Lord Mansfield in the case of Price v. 
Neal, 3 Burr, 1354. In that case the defendant was an indorsee of a bill 
for value in due course, and was without notice that the signature of the 
drawer was a forgery. In like ignorance the plaintiff, who was the 
drawee, paid the face value of the bill to the defendant. On learning 
the facts, he sought to recover back the amount paid by him. The court, 
in holding that no recovery could be had, said “ there is no reason to 
throw off the loss from one innocent man upon another innocent man.” 
Courts have almost universally supported the decision as well as the prin- 
ciple on which it rests, namely, that when two innocent parties have been 
thus defrauded, one will not be deprived of the legal title to the money 
which he has received in order that the other may be made whole. See 
the article by Professor Ames, 4 Harvarp Law REVIEW, 297. 

There is, however, a well recognized distinction between this and another 
class of cases, which is illustrated by a recent decision of the Supreme 
Court of Nebraska. First Wai. Bank v. Farmers’ & Merchants’ Bank, 
76 N. W. Rep. 430. There a loan company was induced by the fraudu- 
lent representations of an agent to draw a check payable to a person who 
was in fact non-existent. ‘The agent received the check for delivery to 
the ostensible payee, but forged the name of the payee and made deliv- 
ery to the defendant, who then collected the amount of the check from the 
bank on which it was drawn. The court held that the bank could recover 
back the amount, although the defendant paid value for the check and re- 
ceived it in good faith. Here the court was, as in Price v. eal, supra, 
dealing with two innocent parties. Yet there is this difference. In this 
case the check remained the property of the drawer until delivery should 
be made by the agent to the person intended as payee ; upon the trans- 
fer, therefore, to the defendant under the forged indorsement, the latter 
became liable to the true owner, the drawer, for a conversion of the 
check ; however innocent, he was a wrongdoer. The money thereafter 
received by him in dealing with the property of the drawer was wrong- 
fully gained, and he became a constructive trustee for the drawer. Now, 
if the drawer in this case had been an indorsee in due course and had 
been so deprived of his property, he could still have recovered against 
the drawee, since the fact that payment was made to the wrong person 
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would be no defence. Then the drawee would have been entitled to be 
subrogated to his rights as cestud gue trust against the converter. Here, 
however, the drawer had no right of action against the drawee. Can, 
then, the doctrine of subrogation be applied? It may be objected that it 
cannot ; thatin order to be subrogated to the right of the drawer against 
the converter, the drawee must first have paid the equivalent of that claim 
to the drawer. Yet it is clear that this drawer cannot retain his claim as 
cestui que trust. He cannot both be enriched by the amount paid by the 
drawee and at the same time refuse to give the latter allowance for the 
amount on account. Therefore the term “subrogation ” seems to have 
an appropriate application here in a broader sense, namely, that when 
one person has an equitable right to which another is entitled, that 
other should have the right on grounds of natural justice. The result is 
reached, as in the principal case, by courts of law allowing a direct action 
to recover back the money paid; yet, on principle, the right of the drawee 
is an equitable one to be placed in the position of cestui gue trust, so that 
he may then sue the wrongdoer. 


SEALED VERDICTS. — Even in the early development of the trial by 
jury, the idea existed that the jury should be left absolutely to themselves 
in their final consideration and decision. ‘To insure this privacy the old 
oath administered to the bailiff read, “ you shall keep this jury without 
meat, drink, fire, or candle, you shall suffer none to speak to them, neither 
shall you speak to them yourself.” __ 

In that older and most summary justice the work of the juries was less 
arduous, yet for their ease was introduced the device of the privy verdict. 
When a court adjourned while the jury was still out the jury might, on 
reaching an agreement, reduce their verdict to writing, seal it, leave it with 
an appointed officer, eat and separate, to reassemble at the opening of 
the court to give a final oral verdict. This expedient, though mentioned 
as early as Rolle’s Abridgement, p. 712, was rare, and never used in trials 
of felony. In the modern practice, particularly in this country, it has 
been far more common. In almost all the States, in all cases, civil or 
criminal, except capital, either by statute, by agreement of the parties, 
or sometimes by order of the court without agreement, the jury may 
separate after a privy, or sealed, verdict as it is called here and meet 
again to affirm it at the next court-day. 

The important question is as to the legal effect of that sealed verdict. 
In the old law it was clearly a mere nullity. When the jury came to- 
gether again, the beaten party, or the accused, had a right to ask the 
decision of each juror separately, poll them, as it is called, just as in the 
ordinary case, and their answers, if unanimous, were the final verdict. 
They might well dissent from or change their privy verdict, — it was sim- 
ply a device for their comfort. Saunders v. Freeman, 1 Plowd. 209. But 
it is not clear whether the effect of the modern sealed verdict is the same. 
The question was squarely raised in the recent case of Zhe People v. 
McLaughry, Chicago Law Journal, Dec. 2, 1898. There no verdict was 
given in open court and a sentence was passed on the sealed verdict. 
It was argued that the prisoner by consenting to a sealed verdict waived 
his right to the oral one, that at least the error merely gave ground for a 
new trial; but the Court, following the old law strictly, held that the 
sealed verdict amounted to nothing, that the sentence under it was abso- 
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lutely unlawful, and as the prisoner had been once in jeopardy he might 
have the benefit of the Aadeas corpus. It cannot be doubted that justice 
was cheated again. Such judicial escapes as this have led to a general 
relaxation of the criminal procedure, and it may be urged that it is the 
merest form to require the jury to reaffirm its written verdict. On the 
other hand it may be a valuable privilege for the accused to ask the final . 
decision of each of his triers separately when the coercion of the major- 
ity of the fellow-jurors ceases to have effect; he would have had this 
privilege if there had been no sealed verdict, — why should he lose it? 
The oral verdict is at most only a slight formality, not harassing, and 
seldom objected to. The conservative decision in the principal case 
represents the bulk of the American authority, though states like Massa- 
chusetts and Virginia, which have done away with polling, might well 
refuse to follow it. 


PROPERTY IN ANIMALS FERH NaTuR&. — When an animal fere nature 
is reduced into possession, the possessor gains a qualified proprietary 
right. The limitations of that right were involved in a recent decision of 
the New York Supreme Court. Mullett v. Bradley, 53 N. Y. Supp. 781 
(Sup. Ct. App. Term.). A sea-lion, brought from the Pacific coast to 
Long Island, escaped from the possession of its owner, and was aban- 
doned by him. A year afterward it was recaptured upon the New Jersey 
coast by a fisherman, seventy miles from the place of escape. Upon 
these facts it seems clear that the former owner had forfeited his right 
by the abandonment. Buster v. Newkirk, 20 Johns. 73. However, 
this was not the ratio decidendi. ‘The court held for the fisherman upon 
the ground that the owner had lost his property by the very loss of 
possession. 

The ruling of the court represents the usual statement of the law of prop- 
erty in wild animals that remain undomesticated. Gof v. Kilts, 15 Wend. 
550; Ulery v. Jones, 81 Ill. 403. The old writers assume that as ownership 
in animals fere nature is acquired by taking possession, the property 
is always contingent upon the maintenance of an actual possession. 
The further ancient rules that such animals remain property when be- 
yond manual control animo revertendi, and their young, always, ratione impo- 
tenti@, seem not even exceptions to that general principle. Bracton, liv. 2, 
c. i.; Institutes, liv. iv. Tit. 9. Now, the usual title gained by possession 
is not defeasible by the mere loss of possession. Again, this ancient 
rule limiting the rights of ownership in animals fere nature seems incon- 
sistent with the related law governing the responsibility of owners for in- 
jury done by such animals. Where a bear slipped his collar and in his 
escape to the woods injured a man, the court held the owner liable as a 
matter of course. Vredenburg v. Behan, 33 La. Ann. 627. The one 
limitation that has been suggested is that when the animal reaches its 
native place or an environment specially adapted to its existence, liability 
should cease. This points to a practical distinction between indigenous 
and imported animals — liability for the one may cease upon loss of pos- 
session, not for the other. 

It would seem that the same law should govern the extent of the respon- 
sibility for animals fere nature and the rights of property in them ; and 
it is to be regretted that an express dictum in the principal case insists 
upon the ancient rule. If in the principal case the interruption of the 
owner’s possession had been momentary, it would be hard to hold that 
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a fisherman taking possession the next moment thereby had the title. 
Large amounts of capital are to-day invested in wild animals imported 
for exhibition, and grave injustice may some time arise from a strict ap- 
plication of the ancient rule. 


Tue Paro, Evipence Acain. — The following communication 
contains additional facts regarding the case of /x Re Root’s Estate, where 
the Supreme Court of Pennsylvania reversed the decision of the Orphans’ 
Court on the ground that it was error to admit evidence of the testator’s 
intention. 

“ By way of supplement to the note in the November number of the 
REVIEW (p. 210), on ‘The Parol Evidence Rule as Applied to Wills,’ it 
may be added that in the case commented on (Root’s Estate, 4o Atl. Rep. 
818; s. c. 187 Pa., 118), the Court ignores, and the report fails to men- 
tion, the fact that the will itself, as will be seen from the following extract, 
shows that the testator spoke of his wife’s nephews as ‘my nephews’: 
—‘And... after the decease of my said dear wife, I do give... .: 
Unto my wife’s cousin, M. L. Greer, . . . $6000; unto my nephew, Wil- 
liam Root, . . . $1000; unto my nephew, George Clayton, . . . $1000; 
unto my wife’s sister, Sarah Root, . . . $1000; unto my nephew, Henry 
Sheppard, . . . $1000; unto my nephew, John Sheppard, . . . $1000. 

“‘Of the persons thus described as ‘my nephews,’ George Clayton was 
his nephew, while Henry Sheppard and John Sheppard were, admittedly, 
the nephews of his wife: whether, therefore, the ‘ William Root’ intended 
was actually his nephew of that name, or the William who was his nephew 
only in the sense in which the two Sheppards were, was the question ; and 
in the court below, the matter having, under exceptions to the original 
adjudication, been referred back to the Auditing Judge for inquiry upon 
this point (Legal Intelligencer, February 5th, 1897, 6 District Rep., 78), 
it was found from the evidence that of the two persons to whom, in the 
sense indicated by the will, the language was equally applicable, William 
Root, the wife’s nephew, was the one intended, and the legacy was accord- 
ingly awarded to him.” 

These facts show an unusual combination of circumstances. Had there 
been two true nephews named William Root it has long been settled law 
that the testator’s declarations of intention would be admitted. This would 
be a case where, in the dictionary meaning of the words, the will applies 
exactly to two persons. The principal case differs in that one of the 
William Roots was a wife’s nephew, and that the dictionary meaning of 
the words would point to but one of the William Roots and exclude the 
other. But when the entire will is examined — as it undoubtedly may be 
in such a case — it appears that the testator was not using the term “ my 
nephew ” in its strict dictionary sense, but indiscriminately, as meaning 
either “ my nephew,” or “my wife’s nephew.” ‘That is, if the will is used 
as a dictionary and the testator is made his own interpreter, it appears 
that he attached a meaning to the phrase “my nephew” which was equally 
applicable to either William Root, and that, accordingly, there were here 
two persons who in the light of the whole instrument exactly filled the 
description. Whether there is sufficient difference between this case and 
the case of two real nephews of the same name to warrant the exclusion 
here of the declarations of intention is a question which, until the present 
case, has apparently never come before a court. It is accordingly the 
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more to be regretted that the point was not discussed. On the one side 
it might be truly said that the rule regarding declarations of intention is 
an iron-bound product of centuries, and not to be extended in courts of 
law beyond the exact case of two persons or things each meeting the 
description equally well. See Thayer, Preliminary Treatise on Evidence, 
pp. 417-445. On the other side the cases appear to be substantially the 
same, for words are but emblems of meaning, and their meaning here 
as indicated by the testator himself applies equally to the two persons. 
When the case is thus analyzed the distinction really seems “a distinc- 
tion without a difference.” 


ACCESSION OF PRopERTY. — Where a substance is the product of the 
labor or property of two individuals, its ownership is a question to be 
determined by the rules of accession. Some courts have made the right 
of the injured party to claim the new article depend on the question 
whether the identity of his original materials can be made out by the 
senses. Such and other arbitrary distinctions based on mere physical 
reasons were wisely discarded by a more modern case. When the title 
to the new article is the point in issue, the first question must be, how 
much has each party contributed to make it what it is. If the converter 
by his labor has increased the value of the plaintiff’s goods so greatly 
that it appears grossly unjust to deprive him of the new product, the for- 
mer owner is precluded from appropriating it. On such reasoning as this © 
Judge Cooley in Wetherbee v. Green, 22 Mich. 311, decided that an in- 
crease in value of twenty-eight times was sufficient to vest title in the taker. 
Such a ruling naturally leaves to the discretion of future courts the ques- 
tion of the. exact ratio at which the balance will turn and the labor of the 
converter Will belong to the owner of the goods. The case of Eaton v. 
Langley, 47 S. W. Rep. 123 (Ark.) supports the principles of Wetherbee 
v. Green. The defendant by mistake cut down the plaintiff's standing 
timber, and worked it into cross-ties. A resulting increase in value of six 
times the court held not sufficient to vest the title to the new product in 
the defendant. There was no contention that bad faith entered into the 
transaction, and it was not necessary for the court to discuss the question- 
able doctrine of S#/sbury v. McCoon, 3 Comst. 378, that a wilful converter 
can never avail himself of the doctrines of accession. 

If it is the object of the law to establish justice between the parties, 
why not hold them tenants-in-common in proportion to their respective 
contributions, instead of giving the whole mass to one or the other? The 
plaintiff, it may be argued, would then be fully compensated, without the 
defendant being unnecessarily punished. Such a result is recognized by 
the courts in the closely analogous subject of confusion of goods. The 
answer to this reasoning seems to be found in the distinction between 
accession and confusion. In the latter case the mass, being of the same 
nature as its original materials, is easily divisible. In the former the new 
product is rarely incapable of partition without its resulting destruction. 
In confusion the volume of the mixture being readily ascertainable by 
weight or measure, the rights of the parties are susceptible of easy adjust- 
ment, each taking the share of the whole which the law gives him. In 
accession, if both the converter and the injured party are to be given legal 
interests in new product, the principles of tenancy in common preclude 
the plaintiff from ever obtaining the chattel or any part of it. He is com- 
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pelled against his will to become a tenant-in-common out of possession. 

‘There seems, therefore, to be no escape from the doctrine of Wetherbee 

v. Green. Whether the actual result reached in the principal case is a 

eri one may still be doubtful. At a ratio of six to one the scales nearly 
alance. : 


Donatio Mortis Causa.—In the case of Liebe v. Battman, 54 Pac. 
Rep. 479, the Supreme Court of Oregon had occasion to apply to 
exceptional, as well as notorious facts the rule that a donatio mortis 
causa requires delivery. It appeared that one about to commit suicide 
indorsed a promissory note, sealed it in an envelope directed to a friend 
with whom he was living, and placed the envelope, together with a letter 
to the same friend, upon a table beside his bed. Then he shot himself. 
The friend came quickly from his room in an opposite part of the house, 
but the dying man, without further reference to the gift, soon passed 
into a comatose state from which he never rallied. It was held there 
had been no delivery in spite of the fact that the friend had picked up 
the envelope before the donor died, though after he became unconscious. 
The Court said, ‘‘ There must be a parting with the dominion over the 
subject-matter of the gift with a present design that the title shall pass 
out of the donor and to the donee.” The definition and the application 
of it seemed sound. Placing the addressed envelope on the table where 
it was directly at the hand of the donor could not amount to a giving up 
of dominion, and though possibly there was a change of possession 
before the death that was not enough. A transfer, a poSitive act of 
giving, a parting with dominion, — these require a corresponding intent 
which the unconscious man could not have had. Leonard v. Adminis- 
trators of Kebler, 50 Ohio St. 444. 

The facts suggest another case far more difficult, — where the docu- 
ment is mailed by the man about to die, but he becomes unconscious 
before it is actually received. ‘There, with full intent, he has actually set 
in motion the machinery which was to complete the gift, has done all 
in his power, and has put the document beyond recall, actually outside 
of his own dominion. ‘The technical requisite, possession in the donee, 
alone is lacking. The cases of gifts inter vivos where a delivery to A 
for B is held a good delivery to B are clearly in point, but it must be 
remembered that these decisions are not harmonious and that the courts 
might be loath to apply the relaxation of the law infer vivos to the donatio. 
The caution that led the Roman law to require five witnesses to perfect 
a gift in fear of death still lingers in our law and causes not only sus- 
picion and strict scrutiny, but, occasionally at least, a tendency to cramp 
the rights of the donee. 


THE Use or ADJECTIVES IN TRADEMARKS. — An interesting phase of 
trademark law, so important in the present state of business compe- 
tition, was presented last August to the Court of Chancery of New 
Jersey in Levi v. Schoenthal, 41 Atl. Rep. 105. The complainant owned 
a laundry styled, “Incomparable Laundry,” and sought to enjoin his 
former employé from using the same adjective in advertising a rival 
business of precisely similar nature. A preliminary injunction was 
refused because of the complainant’s laches; but the court, without 
committing itself, indicated clearly its line of thought on the point of 
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trademarks. . To grant an injunction on this ground, it says, would be 
to do the great injustice of allowing one, who has asserted the excellence 
of his product, to exclude all his business rivals from using the same 
terms with equal truth; in short, it would be a prohibition of the use of 
the English language. 

This view is certainly commendable. To acquire a right in a term as 
a trademark, it must be significant of the origin of the goods to which © 
it is attached, and designed with the purpose of distinguishing them 
from articles of a like manufacture. These qualities coupled with pri- 
ority of appropriation give a right to its exclusive use. Columbia Mill 
Co. v. Alcorn, 150 U.S. 460. The adjective in the principal case, which 
at best is only indicative of class or grade, is the property of all mankind, 
not subject to individual monopoly. A close analogy may be drawn 
from the use of geographical names which have never been regarded as 
subjects of private pre-emption. Zastman Photographic Materials Co. v. 
Compt. Gen. of Patents, etc., 79 L. T. Rep. 195. 

In some cases of trademarks suggestive of locality we find equity 
taking jurisdiction. It is not, however, on the ground of protecting any 
right in the label, though that may be the practical result. There is a 
sharp distinction between cases where a geographical name has been 
claimed as a trademark, and where it has, through long continued appli- 
cation to a certain class of goods, become a standard of superior excel- 
lence. In the latter case equity will restrain one living at a different 
place from fraudulently using such brand to the detriment of him whose 
business hag gained peculiarly the public confidence. Pd/sbury-Wash- 
bourne Flour Mills Co. v. Eagle, 86 Fed. Rep. 608. Here the juris- 
diction of equity is based on a tort in the nature of fraud, closely 
analogous to the common law action of deceit, with this distinction, — 
the complainant is protected, not because he has been deprived of 
something which was his, but because what would otherwise have fallen 
into his pocket has been diverted by the defendant. The damage, too, 
is continuous and difficult of computation. The object being to suppress 
unfair competition without unduly restraining trade, wide discretionary 
control is necessarily vested in the courts. This power, however, could 
not be strained to the extent of prohibiting, where no fraud appears, the 
use of a familiar adjective, indicative of quality, which could be used 
truthfully by innumerable business competitors. 


FEDERAL JURISDICTION OVER CORPORATIONS. — Shareholders in a com- 
pany, on being incorporated in two different States, become members of 
two distinct corporations. Failure to follow this principle led to a doubt- 
ful decision in the recent case of Zaylor v. Jil. Cent. R. R. Co., 89 Fed. 
Rep. 119 (Circ. Ct. Ky.). A Kentucky statute provided that foreign cor- 
porations could not do business within the State without first going through 
certain formalities of incorporation and thereby becoming domestic cor- 
porations, “citizens of Kentucky.” The defendant, then an Illinois cor- 
poration, complied with this statute. For negligence in the course of its 
business in Kentucky it was sued in a Kentucky court by a citizen of that 
State, and obtained a removal to the federal court. ‘This removal has 
now been upheld on the ground that, for the purposes of this action, the 
corporation was still, roughly speaking, a citizen of the State of Illinois. 
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One would have thought it settled by Chicago &* Northwestern Ry. Co. 
v. Whitton, 13, Wall. 270, that, from the point of view of federal jurisdic- 
tion, such a corporation is looked upon in every respect as belonging to 
the State within whose limits the action in question is brought. Strange 
as it may seem that the same stockholders are conclusively presumed in 
Illinois to be citizens of Illinois and in Kentucky to be citizens of Ken- 
tucky, this paradox is no stranger than is the conclusive presumption in 
any State that the shareholders in its corporations are citizens, when in 
fact they are not. And the proposition of Whitton’s case is equally true 
whether the incorporation in the State where the action is brought took 
place at the same time as in another State, or at a subsequent time. The 
acts in either case were wholly distinct, and the resulting corporations 
are two, not one. If this is true, the defendant was a Kentucky corpora- 
tion so far as the present action was concerned, and the federal court had 
no jurisdiction. 

The only decision of the Supreme Court of the United States which 
trenches upon the theory here laid down is St. LZ. & S. F. Ry. Co. v. 
“James, 161 U.S. 545. ‘The defendant corporation in that case was first 
incorporated in Missouri, and later in Arkansas. The plaintiff, too, was 
a citizen of Missouri, and sued upon a cause of action arising in Missouri, 
in the federal court sitting in Arkansas. He sued the railroad as an 
Arkansas corporation. The whole matter was so extreme, so palpable 
the subterfuge, that the court may well have hesitated. They may well 
have deemed it improper in such a case for a citizen of the first State to 
use the new incorporation as a stepping-stone to the federal courts. 
Stress is laid in the opinion on the fact that not only was the plaintiff a 
citizen of the State where the stockholders first became a body corporate, 
but the cause of action arose there as well. On this ground the case of 
Chicago & Northwestern Ry. Co. v. Whitton, supra, is distinguished. A 
careful reading of the opinion reveals no intention on the part of the 
court to overrule a case, which is cited with approval — JZ. & C. R&. R. 
Co. v. Alabama, 107 U. S. 581— where the facts were similar to the 
principal case, the precise question was expressly discussed, and the 
opposite conclusion reached. The only modification of the accepted 
rule intended by the court was in a suit obviously collusive. The rule 
was left intact that a corporation such as the present one belongs to 
the second State for the purposes of actions brought by citizens of that 
State upon causes of action arising within its limits. 


RECENT CASES. 


BANKRUPTCY — EFFECT OF NATIONAL ACT UPON STATE INSOLVENCY Laws. — 
The United States bankruptcy law declares that the act shall go into full force and 
effect upon its passage, but provides that no voluntary petition shall be filed within 
one month, and no involuntary petition shall be filed within four months from that 
time. He/d, that the act superseded State insolvent laws from the date of its passage. 
Parmenter Mfg. Co. v. Hamilton, 51 N. E. Rep. 529 (Mass.). 

The previous United States bankruptcy act of 1867 was generally construed so as 
to permit actions under the State insolvercy laws during the period which elapsed 
between the passage of the law and the date when petitions could be filed. Day v. 
Bardwell, 97 Mass. 246; Martin v. Berry, 37 Cal. 208. The different conclusion 
reached in the principal case was based largely upon the construction of the words, 
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not contained in the former act, that the law should go into full force and effect upon 
its passage. This clause is taken to indicate the intention of Congress that the law 
should go into general operation before proceedings could be commenced under it. 
Since every law becomes operative upon its passage, the declaration in the present act 
that it should at once have full force and effect would be entirely meaningless unless 
this construction is adopted. The case is likely to be followed in other jurisdictions. 


BILLS AND NoTres —ForGED INDORSEMENTS. — The drawer of a check handed it 
to A. to deliver to the payee. A., however, forged the name of the payee and made 
delivery to the defendant, who took for value and without notice of the forgery. In 
like ignorance the plaintiff, the drawee, then paid the amount of the check to the 
defendant. In an action to recover back the amount paid, Ae/d, that the plaintiff is 
entitled to judgment. First National Bank v. Farmers’ & Merchants’ Bank, 76 N. W. 
Rep. 430 (Neb.). See Nores. 

BILLS AND Nores — TRANSFER — Notice. — The defendant made a promissory 
note but had a personal equitable defence to any action thereon by the payee. The 
payee then indorsed the note to the plaintiff. /e/d, that the defence is not available 
against the plaintiff if he received the note in good faith, though he had sufficient notice 
to put a reasonable man uponinquiry. M/ulberger v. Morgan, 47 S. W. Rep. 379 (Tex., 
Civ. App.) ; Lehman v. Press, 76 N. W. Rep. 818 (Lowa). 

The cases are in agreement with the great majority of decisions and express the 
better view. See 12 Harv. Law REV. 213. 


CONSTITUTIONAL Law — AnTI-TRust Act. — Held, that the United States Anti- 
Trust Act is constitutional and prohibits any combination among competing railroad 
companies engaged in interstate commerce to establish and maintain rates, whether the 
rates are unreasonable or not. United States v. i Traffic Ass'n, 19 Sup. Ct. Rep. 25. 

In construing the statute the opinion reaffirms the doctrine of U. S. v. Zrans- 
Missouri Freight Ass'n, 166 U.S. 290; 11 Harv. LAw REV. 51, 126. See Prentice and 
Egan, Commerce Clause, 317. It also carefully limits its application to contracts, the 
direct and immediate effect of which is to restrain interstate commerce. Compare 
Hopkins v. U. S., 19 Sup. Ct. Rep. 40; 12 Harv. Law Rev. 278; Anderson v. U.S., 19 
Sup. Ct. Rep. 50. The case is especially noteworthy, however, as deciding for the first 
time the constitutionality of the statute as previously interpreted. There is great differ- 
ence of opinion on the point, but the decision is probably correct. The act is author- 
ized by the power of Congress to regulate interstate commerce, unless it is forbidden 
by the fifth constitutional amendment as depriving persons of liberty without due 
process of law. However “liberty” is construed, the statute is valid unless it is 
not due process of law, and it is hardly oppressive and arbitrary enough to be held 
void on that ground. The prohibition of agreements thought to be dangerous to 
public welfare has been common in legislation from the earliest times; if Congress 
deem it advisable to forbid all combinations to fix interstate commerce charges in 
order to prevent those combinations which are injurious, the courts are not called 
—_ hg interfere. Powell v. Pennsylvania, 127 U.S. 678. See 11 Harv. Law 

EV. 80. 


CONSTITUTIONAL LAW — CRIMINAL LIABILITY -— ACTS DONE UNDER AN UNCON- 
STITUTIONAL STATUTE. — A statute repealed a law which imposed upon the defendants, 
who were public officers, a certain duty, the neglect of which was criminal. e/d, 
that the defendants are not indictable for the neglect of such duty, if they relied upon 
the repealing statute, dod fide believing it to be constitutional, although it was after- 
wards declared unconstitutional by the courts. State v. Godwin, 31 S. E. Rep. 221 (N.C.). 

The case seems to be correct on principle, although there is a direct conflict of 
authority on the question. Many jurisdictions hold that when a legislative enactment 

roves to be invalid, it is, for all legal purposes, as if it had never existed ; and, before 
it has been declared unconstitutional be the courts, acts done or duties neglected by a 
public officer, bond fide believing it to be valid and in reliance upon it, are, according 
tothe general rule, not excused by his ignorance of the law. Swmuer v. Beeler, 50 
Ind. 341; Campbell v. Sherman, 35 Wis. 103. The better and more just doctrine, how- 
ever, appears to be that the officer is protected unless the statute relied upon appears 
on its face clearly unconstitutional. Heke v. McCord, 55 lowa, 378; Sessums v. Botts, 
34 Tex. 335. : 

CONSTITUTIONAL LAW — INTERSTATE COMMERCE — ANTI-TRusT Act. — Appel- 
lants were members of the Kansas City Stock Exchange, a combination of commission 
merchants engaged in selling on commission the live stock received at the stockyards 
of Kansas City. They drew up rules limiting rates to be charged, and further regu- 
lating the business. e/d, that this combination is not a restraint of trade within 
the Anti-Trust Act of’1890, since it does not directly concern interstate commerce. 
Hopkins v. United States, 19 Sup. Ct. Rep. 40. See Nores, 12 Harv. LAW REv. 278. 
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CONSTITUTIONAL LAW — INTERSTATE COMMERCE — POLICE Power. — Defendant 
=, liquor in North Carolina and proceeded to transport it in a buggy to his 
ome in South Carolina. He was arrested in the latter state and convicted under a 
statute which provided that any person handling and hauling contraband liquors in the 
night-time should be guilty of a misdemeanor. /e/d, that such statute is not unconsti- 
tutional, as permitting an interference with interstate commerce. State v. Holleyman, 
31 S. E. Rep. 362 (S. C.). 

The decision is by an evenly divided court. It is contended by one of the judges who 
upheld the conviction that though there is an interference with an interstate com- 
merce transaction, yet it is permitted by the “ Wilson Bill.” This, however, seems ~ 
unsound. By the provisions of that act, each State is given the power to make laws 
affecting goods upon their arrival within the state, and the opinion of the dissenting 
judges that such goods are not subjected to state laws untit they reach the consignee 
at their destination seems to be in consonance with the construction of the United 
States Supreme Court. Rhodes v. Jowa, 170 U.S. 412, 420. Still, the case may be 
supported upon the view taken by another of the judges, namely, that defendant was 
not engaged in an interstate commerce transaction. It would scarcely be contended 
that a person who is travelling home with a suit of clothes which he has purchased in 
a neighboring state, could claim to be engaged in interstate commerce, and the position - 
of the present defendant is strictly analogous. It is conceded that the statute in ques- 
tion is a valid exercise of the police power. 


CONSTITUTIONAL LAw — SIDEWALK ORDINANCE — REMOVAL OF SNOw. — A city 
ordinance required every occupant or owner of property to keep the snow removed 
from the sidewalk adjoining his premises. /e/d, that such an ordinance is uncon- 
stitutional since it imposes unequal burdens, and is equivalent to unequal taxation 
and to a —_ of property without due process of law. State v. Jackman, 41 Atl. 
Rep. 347 (N. H.). Ls 

The case well illustrates the petty views of the scope of the great constitutional 
guarantees here invoked, which some courts insist on holding and applying with such 
mistaken zeal. The decision is supported by Gridley v. Bloomington, 88 Ill. 554, and by 
Chicago v. O’Brien, 111 Ill. 532, but it is nevertheless erroneous. The ordinance is an 
eminently fair and just one, not at all arbitrary or oppressive. It provides an equitable 
method of apportioning the burden of a public duty among the class of citizens most 
interested in its performance, and so situated as to be able most conveniently to attend 
to it. See contra to the principal case, Goddard, Petitioner, 16 Pick. 504; Carthage v. 
Frederick, 122 N. Y. 268; Reinken v. Fuehring, 130 Ind. 382. The reasoning of Shaw, 
C. J., in the first of these cases, seems unanswerable. There is really no taking of prop- 
erty, no taxation. ‘The regulation is simply an exercise of ordinary police powers. 

CONSTITUTIONAL LAW — TAXATION — PATENTS. — In taxing the capital stock of 
a corporation, patent rights owned by the company were included. //e/d, that this was 
error, for patent rights are not subject to State taxation. People v. Board of Assessors, 
51 N. E. Rep. 269 (N. Y.). 

A State Jaw taxing shares of stock in a corporation provided that the value of the 
shares should be determined by making certain deductions from the aggregate value 
of the capital stock and dividing the residuum by the number of shares. e/d, that 
patent rights owned by the company can be included in assessing the aggregate value 
of the capital stock. Crown Cork & Seal Co. v. State, 40 Atl. Rep. 1074 (Md.). 

The latter case contains a dictum to the effect that patent rights are directly taxable 
by the State, but the opinion of the New York court upon this question seems quite . 
correct. It may be conceded that a tax on patent rights is not levied upon the agencies 
of the Federal government within the rule in M/cCulloch v. Maryland, 4 Wheat. 316, 
and it is undoubtedly true that the patented articles are completely subject to State 
legislation. Patterson v. Kentucky, 97 U.S. 507. Yet, the principle of the supremacy 
of Federal laws within their constitutional sphere requires that the incorporeal right 
to exclude others from using the invention, being derived from the laws of the United 
States, should not be abridged by State taxation. To this effect is the weight of 
authority. Jz re Sheffield, 64 Fed. Rep. 833. But see People v. Campbell, 138 N. Y. 

43, 547- 

. is. Maryland case, however, the tax was laid not on the capital stock but on the 
shares thereof. This distinction is technical but sound, and is established by authority. 
2 Cook, Corporations, 4th ed., §§ 561, 563, 568. Consequently, admitting that capital 
stock consisting of patent rights is non-taxable, the shares should not be included in 
the exemption. Cf. Shelby Co. v. Union, &c. Bank, 161 U.S. 149. It is, apparently, 
immaterial that non-taxable property is taken into consideration in reckoning the 
amount of a tax on legitimate subjects. Society for Savings v. Coite, 6 Wall. 5 
Therefore, the recent decisions in New York and Maryland are reconcilable, and both 
are in accordance with principle. 
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CONTRACTS — COMPROMISE — CONSIDERATION. — The defendants promised the 


: plaintiffs to perform a certain railroad reorganization agreement. The alleged con-, 


sideration for that promise was that the plaintiffs, the reorganization committee, should 

discontinue certain litigation pending against the defendants. In an action to enforce 

the contract, Ae/d, that this forbearance to press a disputed claim constitutes a good 

oo Cox v. Stokes, 51 N. E. Rep. 316 (N. Y.). See Norges, 12 Harv. Law 
EV. 276. 


CONTRACTS — EXECUTORS AND DEVISEES. — At the death of testator certain houses 
contracted by him to be built on his land were not completed. The executor attempted 
to rescind the contract in the interest of the personal estate. In an administration 
suit, Aeld, that the devisee of the land is entitled to have the work completed at the 
expense of the personal estate. Zn re Day, [1898] 2 Ch. D. 510. 

The question here presented seems not often to have been considered by the courts. 
In general the executor has the legal power to dispose of his testator’s surviving con- 
tracts at his discretion for the best interests of the estate. Schouler, Execs. and 
Admrs., § 251; Woerner, Admrs., 791. A clear distinction seems possible, however, 
between surviving contracts which were entered into for the permanent benefit of the 
inheritance, and those, the principal object of which was a personal benefit to the tes- 


* tator, which object is immediately defeated by his death. The former class, including 


the contract in the principal case, should be performed as intended by the testator, 
while the latter seem not properly subject to a claim of the heir or devisee of the land. 
Gray v. Hawkin’s Admr., 8 Ohio St. 450. 


CRIMINAL LAW — LARCENY — Fixtures. — He/d, that copper boxes connected 
with a still in such a way as to make them part of the freehold are subjects of larceny. 
Clement v. Commonwealth, 47 S. W. Rep. 450 (Ky.). 

This decision is plainly at variance with the common law. At the common law 
things that in any way savored of realty were not the subjects of larceny. The case 
rests upon the authority of an earlier Kentucky decision, Smith v. Commonwealth, 14 
Bush. 31, in which it was held that the taking of chandeliers attached to gas pipes in the 
wall of a house, with intent to steal, was Jarceny, although the same court has held, 
contrary to the weight of authority, that such chandeliers are real estate. Johnson v. 
Wiseman, 4 Met. 357 (Ky.). The decisions can only be regarded as judicial legislation 
upon a subject which would better have been left to statutory regulation. 


EQuiITy — POLITICAL PARTIES — JURISDICTION. — A bill in equity was filed to re- 
strain a chairman of a county committee of a political party from erasing from the roll 
of such committee the names of duly elected members. ée/d, that the bill should be 
dismissed. <zcarns v. Howley, 41 Atl. Rep. 273 (Pa.). 

It is generally agreed that equity has no jurisdiction to interfere in the internal 
affairs of a voluntary association, even where the duties and obligations of members are 
regulated by contract, unless property rights are involved. Kerr, Injunctions, 3d ed., 
564. Cf. O'Hara v. Stack, 90 Pa. St.477. The present case is even stronger; for de- 
fendant was clearly under no contractual obligation to plaintiffs on which the bill might 
be founded. The great difficulties in the way of judicial interference in such a case 
furnish an additional reason for the refusal to entertain jurisdiction. 2 Story, Equity 
Jurisprudence, 13th Ed., 263. Cf. Graves v. Graves, 13 Ir. Ch. 182. 


EQuITy PROCEDURE — PLEAS. — The defendant in a suit in equity filed a plea set- 
ting up, in bar of the suit, matter already alleged in the bill. 7e/d, that the plea is bad, 
i the a should have been taken by demurrer. Davis v. Davis, 41 Atl. Rep. 

N. J., Ch.). 

355 his ie decision follows from the very nature of a plea in equity, which 
is to set up new matter. In early times this principle was carried so far that negative 
pleas were not allowed. Langdell, Equity Pleading, § 102. If a defendant could thus 
reiterate facts alleged by plaintiff, the latter might take issue on the plea, and then the 
absurdity would be presented of a party traversing an allegation which he had already 
admitted on the record. For the civil law maxim, gui fonit fatetur, prevails also in 
equity. 

EVIDENCE — CONFESSIONS. — On a trial for murder, certain statements of the pris- 
oner, made to a public officer, were admitted in evidence. The officer told the prisoner 
that he need not say anything unless he wished to, and that what he said might be used 
for him or against him. On exceptions, 4e/d, that the evidence was properly admitted. 
Roesel v. State, 41 Atl. Rep. 408 (N. J., C. A.). 

The general rule is well settled that confessions can never be admitted in evidence 
when the prisoner in making them has been in the slightest degree influenced by any 
threat or promise of favor as regards the trial, if such threat or promise is made by an 
officer of the State. Bram v. U.S., 168 U.S. 532. It has been decided that a mere 
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statement that what the prisoner said might be used against him does not invalidate a 
confession, as no threat is implied. Reg. v. Baldry, 2 Den. C. C. 430. The principal 
case goes a step further; yet it is only by putting a very strained construction on the 
words that one can find any threat or promise implied in them. The words merely 
state that what the prisoner said would be put in evidence, and the court seem very 
properly to have held that this did not invalidate the confession. > 
FEDERAL JURISDICTION —CoRPORATIONS.—A Kentucky statute provided that 
no foreign corporation should do business within the State without first complying 
with certain rules and becoming a corporation of Kentucky. Defendant was an 
Illinois corporation, and complied with the Kentucky statute. On being sued in 
Kentucky, by a citizen of that State, it obtained a removal to the federal court. Ona 
motion to remand, /e/d, that the defendant is, for the purposes of federal jurisdiction, 
a “citizen ” of Illinois, and as such is entitled to have the action tried in the federal 
court. TZaylor v. Jil. Cent. R. R. Co., 89 Fed. Rep. 119 (Cir. Ct., Ky.). See Nores. 


INTERNATIONAL LAW — BREACH OF BLOCKADE. — A steamship was brought to 
ten miles to the northeast of a blockaded port and formally warned away. Four hours 
afterward she was captured seventeen miles to the northwest of the port. Aé/d, that 
this loitering before a blockaded port was a breach of the blockade. Zhe Mew- 
Soundland, 8g Fed. Rep. 99, 510 (Dist. Ct., S. C.). See Norxs. 


LIBEL — SUFFICIENCY OF PUBLICATION. — A manager of a corporation, in con- 
nection with its business, dictated a libellous letter to a stenographer in the corpora- 
tion’s employment, who copied aif mailed the same to plaintiff. A¢/d, that the 
dictation, copying, and mailing constituted but a single act of the corporation, and 
did not amount to a publication of the letter. Owen v. Ogilvie Pub. Co., 52 N. Y. 
Supp. 1033 (Sup. Ct., App. Div., Second Dept.). 

The reason given for the decision is that a corporation ordinarily requires the action 
of both the manager and the stenographer to produce a letter and therefore the whole 
transaction constituted but the act of writing, thus precluding any separate communi- 
cation to the stenographer. The argument is somewhat finely drawn, and it is difficult 
to appreciate any distinction because of the fact that the acting parties were the 
servants of a corporation rather than of a private individual. The court makes no 
mention of the case of Pul/man v. Hill, [1891] 1 Q. B. 524, where the dictation of a 
letter by the manager of a firm to a stenographer was held to be a sufficient publication. 
See also Boxsius v. Freres, [1894] 1 Q. B. 842. Pullman v. Hill, supra, has been criti- 
cised on the ground that there could be no publication, since, when the letter was dic- 
tated there was no libel in existence. The mere uttering of words, although at the 
time it is intended that they should be written down, does not constitute libel but ma 
constitute slander. Odgers, Libel and Slander, 174. If this criticism is sound, it 
affords a possible ground on which to support the principal case. 

PLEADING — STATUTE OF LIMITATIONS. — Defendant demurred to a declaration 
in assumpsit which showed that the cause of action arose more than six years previous. 
Held, that the declaration did not state a good cause of action. Crow v. Board of Com- 
missioners of Grant County, 54 Pac. Rep. 880 (N. Mex.). 

The phraseology of the Statute of Limitations merely indicates that a defence is 
given to the defendant in a certain event, and not that the plaintiff has no cause of 
action. As early as the time of Charles II. it was decided that to take advantage of 
the statute it must be specially pleaded. Puckle v. Moor, 1 Ventris, 191. Chitty says 
that it is no objection to the declaration that the day of the promise appears to have 
been more than six years before the commencement of the action. Chit., Pl., 16th 
Am. ed., 273. Where the plaintiff relies on a waiver of the statute, he declares on 
the original cause of action and interposes the waiver by way of replication to the 
defendant’s plea that the statutory period has run. //s/ey v. Leet, § Met. 439 (Mass.). 
If the: defendant were allowed to demur to the declaration he could still prevent re- 
covery although he had waived his defence. The principal case is contrary to the - 
weight of authority, and seems indefensible on principle. 1 Saund. 283, note (2); 
Chit., Pl., 16th Am. ed. 506. ; 

PROPERTY — ACCESSION — RELATIVE VALUES. — Defendant, an innocent tres- 
passer, cut down the plaintiff’s standing timber, and converted it into cross-ties. The 
value of the timber was thus increased six times. In an action of replevin, 4e/d, that 
the increase in value is not sufficient to entitle the defendant to the cross-ties. Zaton 
v. Langley, 47 S. W. Rep. 123 (Ark.). See NoTEs. 

PROPERTY — ANIMALS FERA NATUR&.—A sea-lion escaped from the control of 
its possessor, and was abandoned by him. A year afterward it was recaptured by a 
fisherman seventy miles from the place of escape. é/d, that the qualified right of 

roperty in the former possessor was lost by the escape. Mudlett v. Bradley, 53 N. Y. 
upp. 781 (Sup. Ct., App. Term). See — ee 
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PROPERTY — BOUNDARIES — EstopPEL.— A boundary line was run between the 
adjoining lands of plaintiff and defendant under a common misapprehension as to 
their legal rights, and was acquiesced in for five years. He/d, that plaintiff is now 
estopped to assert his rights at law. Pittsburg Iron Co. v. Lake Superior Iron Co., 76 
N. W. Rep. 395 (Mich.). - : 

It is undoubtedly true that a 40né fide compromise of doubtful claims to land is 
binding on the parties. 1 Jones, Real Property in Conveyancing, § 354. But where 
no actual agreement has been made to accept a Lounteny line as final, it seems that an 
estoppel would not be raised against a party, who has acquiesced therein for less than 
the statutory period, unless he had been guilty of a false representation whereby the 
other party was misled. 1 Story, Equity Jurisprudence, 13th ed., § 385, 386; /wsction 
ky. Co. v. Harpold, 19 Ind. 347, 350; Haso v. Plautz, 56 Wis. 105. In the principal 
case the parties erroneously supposed the boundary to be the true one and the plaintiff 
does not appear by his words or actions to have influenced the defendant’s conduct. 
On these facts it is hard to see how the doctrine of estoppel can correctly apply. 77/7 
v. Epley, zr Pa. St. 331, 334; Sandford v. McDonald, 53 Hun, 263; Proprietors of 
Liverpool Wharf v. Prescott, 7 Allen, 494. 


PROPERTY — COVENANTS — EQUITABLE EASEMENTS. — A grantor, in conveying 
land, reserved to himself and his heirs the minerals beneath its surface with the right 
to remove the same by any subterranean process; it was also provided that no mine or 
air shaft should be intentionally opened or any mining fixtures established on the sur- 
face of said land. The grantee divided the land iff€o lots, some of which he conveyed 
to defendants, who, having also acquired title through the grantor to the reserved 
mining privileges, proceeded to sink a shaft and erect mining fixtures. In a suit by the 
original grantee for an injunction to prevent this, Ze/d, that the injunction should be 
granted. Lvlectric City Land and Improvement Co. v. West Ridge Coal Co., 41 Atl. Rep. 
458 (Pa.). Three Judges dissenting. 

The court went on the ground that the provision that no shaft should be opened or 
fixtures established was a covenant running with the land It is difficult to support the 
case on this ground, because it is well settled that the burden in such a case does not 
run. Cook v. Arundel, t Abr. Eq. 26. The provision seems to be an equitable ease- 
ment. As such it would bind all parties who took with notice of it. Fielden v. Slater, 
L. R. 7 Eq. 523. ‘The original deed was registered and therefore the defendants had 
notice. However, there was no covenant as to how the surface of the land was to be 
used. The provision as to the use of the mines was for the protection of the surface 
owner as against the owner of the coal beneath. It was not intended to restrict the 
owner of the surface in the use of his land and it did not contemplate the ownership 
of the mines and of a portion of the surface being united in one person. When the 
proprietor of the coal became also a surface owner the effect of the proviso was des- 
troyed. The view of the minority seems the sounder one. 


Property — DonaTIOo Mortis CAusA. — One about to commit suicide indorsed a 
promissory note to the defendant, sealed it in an envelope addressed to the defendant, 
and placed it on a table beside his own bed. Then he shot himself. The defendant 
discovered and picked up the note while the donor was alive but unconscious. /e/d, 
that there was no delivery to defendant. Liebe v. Battmann. 54 Pac. Rep. 179 
(Oreg.). See NorTEs. 


PROPERTY — EASEMENTS — REVIVAL. — Plaintiff and defendant were owners of 
adjoining buildings with a party wall between. Plaintiff had an easement in a stairway 
upon the defendant’s premises, next to the party wall. The buildings were totally 
destroyed by fire. Upon a reconstruction of the buildings, with the stairway in the 
Py’ nT held, that the easement revived. Douglas v. Coonley, 51 N. E. Rep. 
2 

"% similar question appears never to have arisen in England or America. The 
analogies of the law of easements do not support the decision. The easement was 
not merely suspended, but wholly extinguished. Skir/ey v. Crabb, 138 Ind. 200, And 
it is the general rule that easements once extinguished can be created anew only by 
grant or prescription. Barlow v. Rhodes, 1 C. & M. 439. The defendant was under 
no obligation to join with the plaintiff in rebuilding the party wall, nor was he under 
any duty to reconstruct the stairway. Sherred v. Cisco, 4 Sandf. 480. The mere fact 
that the new building and the stairway were constructed in the same location as the old 
does not seem to be a satisfactory reason for reimposing upon the servient owner a 
burden of which he had been relieved by the accident. The Court proceeds upon the 
ground of hardship to the plaintiff if the easement were lost but it is equally as hard 
upon the defendant to compel him4o again submit to the burden, although he could 
not have complained so long as the original right existed. 
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PROPERTY — PRESCRIPTION — HiGHways. — Hé/d, that the uninterrupted adverse 
use of a private road by the public for twenty years constitutes it ahighway. B/umen- 
thal v. State, 51 N. E. Rep. 496 (Ind.). 

It is well settled law that the public may acquire a right of way by prescription. 
Sprow v. Boston & Albany R. R. Co., 163 Mass. 330; Blanchard v. ‘Moulton, 63 Me. 434. 
This is often put on the ground that adverse use for a certain period, varying in differ- 
ent jurisdictions, raises a conclusive presumption of a dedication of the road by the 
original owners and of an acceptance by the public authorities. Fitchburg R. R. Co. v. 
Page, 131 Mass. 391 ; Reed v. Northfield, 13 Pick. 94. It would seem more sensible, 
however, to base this rule of prescription on an analogy to the Statute of Limitations, 
as is now 65g 9H done in this country. 7Zvracy v. Atherton, 36 Vt. 503; Wallace 
v. Fletcher, 30 N. H. 434. 


Quast Contracts — MIsTAKE OF LAw. — Plaintiff, as executor, paid a legacy to 
an adopted child, erroneously believing her to be entitled to it bylaw. On discovering 
his mistake, plaintiff sued the child’s guardian for the money. Aé/d, that he cannot 
recover. Phillips v. McConica, 51 N. E. Rep. 445 (Ohio). 

While money paid under a mistake of fact can generally be recovered, this case holds 
that there can be no such recovery when the mistake is one of law. The reason given 
for this distinction, namely, that ignorance of the law excuses no one, seems unsatis- 
factory, for the plaintiff does not ask to be excused for having injured any one, but 
merely that the defendant shall not be allowed to make an unjust gain out of the plain- 
tiff’s mistake. Where the mistake is one of fact, recovery is allowed because it is mani- 
festly inequitable for the defendant to keep the money. ‘This reason evidently applies 
just as strongly when the mistake is one of law, and there are a few cases supporting 
this view. Mansfield v. Lynch, 59 Conn. 320; Culbreath v. Culbreath, 7 Ga. 64. The 
a weight of authority, however, supports the principal case. People v. Foster, 133 

ll. 496; Vanderbeck v. Rochester, 122 N. Y. 285; Carson v. Cochran, 52 Minn. 67. 


STATUTE OF FRAUDS— AFFIRMATIVE DEFENCE. — He/d, that the Statute of 
Frauds is an affirmative defence. Barnes v. Black Diamond Coal Co., 47 S. W. Rep. 
498 (Tenn., Sup. Ct.). 

Held, that the Statute of Frauds is available under.the general issue. i//man v. 
Allen, 47 S. W. Rep. 509 (Mo.). 

Until the Judicature Acts it was uniformly held in England that the general issue 
raised this defence, and some American courts are in accord. Reade v. Lamb,6 Ex. 
130; Birchell v. Master, 36 Ohio St. 331; Metcalf v. Brandon, 58 Miss. 841. To sup- 
port these decisions it is argued that the statute merely introduced a new rule of evi- 
dence, and that the defendant, under a denial of the contract, may object to parol 
proof of it. But in that case a memorandum, made after action begun, would be good 
evidence, whereas, in fact, it is inadmissible. i// v. Bament,9g M. & W. 36. By the 
weight of American authority the statute must be pleaded affirmatively. Crane v. 
Powell, 139 N. Y. 379; Citty v. Manufacturing Co., 93 Tenn. 276. This view is sup- 
ported on the ground that the enactment of the statute did not affect the nature of a 
contract, but only prescribed that such contracts as came within its provisions could 
not be enforced unless the statute was complied with; that, therefore, proof of the 
contract shows a legal right in the plaintiff which the defendant must prove is unen-. 
forceable. The result thus reached is believed to be correct. 


TorTs— ACTION FOR DEATH — PLEADING.— Action by an administrator for 
negligently causing the death of intestate, who, as defendant’s servant, was incurring, 
at the time of the injury, an extraordinary danger of the employment. é/d, that it is 
not necessary for plaintiff to allege and prove that decedent was unaware of the 
danger, because the action is based ona statute in which no mention is made of 
pony er ald negligence. Lexington, etc. Mining Co. v. Stephens Admr., 47 S. W. Rep. 
321 

The couet recognizes the rule, previously laid down in Kentucky, that in an action 
by a servant against his master for an injury not resulting in death, and arising from 
an extraordinary risk of the employment, an allegation that the servant was unaware 
of the danger is necessary to a complete statement of his cause of action. See Bagen- 
schutz v. Smith, 84 Ky. 342. The ground of distinction made in the principal case 
has not been generally adopted by the authorities. ‘Tiffany, Death by Wrongful Act, 
§ 63, 181. It would seem that on principle the same rules of pleading should apply, 
whether the action be brought by the servant himself in case he survives the injury, 
or by his administrator after death, inasmuch as both actions are founded on a viola- 
tion of the same duty owed by the master to the servant at the time of the injury. 

Torts — IMPUTED NEGLIGENCE — PARENT AND CHILD. — The plaintiff, a child 
under the age of four, was injured by the negligence of the defendant, the negligence 
of the parent, in allowing the child to wander in the streets alone, contributing to the 
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injury. eld, that the negligence of the parent is imputable to the child so as to pre- 
vent pang Juskowits v. Dry Dock, etc. R. R. Co. 53 N.Y. Supp. 992 (Sup. Ct., 
Trial Term, N. Y. Co.). | 

South Covington, etc. R. R. Co. v. Herrklotz, 47 S. W. Rep. 265 (Ky.), contra. 

There is a direct conflict of authority on this point. Some jurisdictions hold that 
the parent or guardian is the agent of a child non sui juris,and in respect to third 
persons the contributory negligence of the parent or guardian must, on the theory of 
agency, be imputed to the child. //artfield v. Roper, 21 Wend.615; Wright v. Malden, 
etc. R. R. Co., 4 Allen, 283. The relation between the child and the parent, however, 
cannot be that of principal and agent, as all the essential elements of agency are 
wanting, the child having no control over the acts of the parent, and no right to 
remove him from power or appoint another in his stead. The better opinion, there- 
fore, seems to be that the parent’s negligence should not be imputed to the child, and 
he should not be precluded from recovery against one tort feasor, simply because 
others have contributed to cause the injury. Mewman v. Phillipsburg Horse Car Co., 
52 N. J. Law, 446; Robinson v. Cone, 22 Vt. 213. 


Torts — MALICIOUS PROSECUTION OF CIvIL Suit. — He/d, that an action for the 
malicious prosecution of a civil suit will not lie where there has been neither arrest of 
person, nor seizure of property, nor other special injury. Smith v. Michigan Buggy 
Co., N. W. Rep. 569 (IIl.). 

The question was squarely before the Illinois court for the first time, and after a 
full examination of the authorities a decision was reached which is probably contrar 
to the weight of American judicial opinion. Clossur v. Staples, 42 Vt. 207; McCardle 
v. McGinley, 86 Ind. 538. ‘The authority in accord with the principal case, however, 
is strong. Wetmore v. Mellinger, 64 lowa, 741; Muldoon v. Rickey, 103 Pa. 110. The 
latter decisions must be put on the broad ground of public policy, and on that ground, 
it seems, ought to be supported. Allowing the action tends to increase useless and 
vexatious litigation, and one who honestly seeks redress through legal means should 
not be subjected to the probability of incurring another suit as a penalty for failure in 
his own. The successful defendant in a civil suit maliciously prosecuted suffers slight 
damage beyond the expense of the suit. He is reimbursed for this by way of costs, 
and if, as in most American jurisdictions, these do not cover his entire expense, that 
is a proper case for legislative action. 


Torts — PRIVATE ACTION FOR PuBLIC NuISANCE.— The defendants, a railroad 
company, were required by statute to maintain a draw in a certain bridge. Through 
the defendants’ negligence, the draw fell and the plaintiff’s ship was delayed sev- 
eral days, for which this action is brought. e/d, that the plaintiff can recover for 
the delay. Piscatagua Navigation Co. v. New York, etc. R. R. Co., 89 Fed. Rep. 362. 
(Dist. Ct., Mass.). ‘ 

To entitle a person to bring a private action for a public nuisance, he must show 
that he has suffered special damage. The rule is often laid down, that such special 
damage must differ in kind, and not merely in degree, from that which the rest of the 

ublic suffers. Shaw v. Boston & Albany R. R.,159 Mass. 597; Houck v. Wachter, 34 

d. ony It seems more in accordance with public policy, which must be the ultimate 
reason for allowing recovery in such cases, that if the plaintiff can show substantial 
damage he should be allowed to recover, even if the rest of the public have suffered 
the same kind of damage, though in an inappreciable degree. ‘This is substantially 
the rule laid down in the principal case, and it certainly seems less artificial, and open 
to fewer objections, than the other. Francis v. Schoelkopp, 53 N. Y. 152; Mayor v. 
Alexandria Canal Co., 12 Pet. 91. 


Torts — RAILROADS — Duty To TRESPASSERS. — //é/d, that employees in charge 
of a train passing through a city must keep watch for trespassers on the track. Chesa- 
peake, etc. Ry. Co. v. Perkins, 47 S. W. Rep. 259 (Ky.). 

The decisions on this point are in direct conflict. It has been held that employees 
of the railroad are under no duty toward the trespasser on the tracks until he has been 
discovered. Wabash, etc. R. R. Co. v. Fones, 163 lll. 167; Palmer v. Northern, ete. 
R. R. Co., 37 Minn. 223 There is abundant authority, however, in accord with the 
principal case, imposing on such employees the duty of keeping a lookout for tres- 
passers in inhabited neighborhoods where they may be expected. Whalen v. Chicago, 
etc. R. R. Co., 75 Wis. 654; South, etc. R. R. Co. v. Donovan, 84 Ala. 141. In Ohio, 
however, the court has gone a step further, and adopted what commends itself as the 
logical position. Here the rule of due care under the circumstances is applied to this 


case as to others, and holds that the engineer, consistently with his paramount duty 
towards the management of his train, must adopt ordinary precautions tc discover 
danger to trespassers on the track. Cincinnati, ete. R. R. Co. v. Smith, 22 Ohio St. 
227 ; Pickett v. Wilmington, etc. R. R. Co., 117 N. C. 616. 
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TRusts — BREACH OF TRUST— WETMORE v. PORTER.—In an action by an 
executrix upon a promissory note, 4e/d, that evidence is inadmissible tending to show 
that the money for which this note was given was loaned by the executrix in a col- 
lusive attempt to defraud the estate. Atwood v. Lister, 40 Atl. Rep. 866 (R. L.). 

The question, whether a trustee who has wrongfully disposed of trust property may 
maintain an action for its recovery as trustee has given rise to much difference of 
opinion. The decision in the principal case is in accord with the weight of authority. 
: is based upon the reasoning in Wetmore v. Porter, 92 N.Y.76. See 12 Harv. LAW 

EV. 133. 
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THE COMMERCE CLAUSE OF THE FEDERAL CONSTITUTION. By E. Parmalee 
Prentice and John G. Egan. Chicago: Callaghan & Co. 1898. 
pp. Ixxv, 386. : 

Shifting tendencies and the general development of law — hard as 
they may be to treat in a condensed work — cannot with any propriety 
be left out of an exhaustive special treatise. This fact the authors of the 
present work realized, and they have carefully carried out the treatment 
of their special subject, historically and analytically. The book em- 
bodies an effort, in the main successful, to take the point of view of the 
Supreme Court of the United States in regard to the so-called “ Com- 
merce Clause,” to show how this point of view has changed with time, 
and how it has varied in the manifold different classes of cases involving 
the power to regulate commerce. 

The aim of the framers of the clause is shown in its true light. They 
meant to give Congress power to prevent one State from enacting tariffs 
discriminating against the others and from passing navigation laws. No 
one thought the federal control was made exclusive ; in fact a provision 
to make it so was struck out by the convention. All this the authors 
concede. They justify the doctrine of exclusive federal control by the 
general development of the country in ways wholly uncontemplated, ac- 
centuated by a change in the relation of the States after the civil war. 
p. 35. These are the best explanations which the school of Marshall 
adopt. To the school of Kent and Taney they are not so convincing. 

In stating the modern rule, that the control of commerce belongs 
exclusively to Congress in all matters admitting of uniform treatment, the 
authors are right, p. 27; but they make an unfortunate slip in assuming 
that this was the rule laid down by Mr. Justice Curtis in Cooley v. Wardens 
of the Port of Philadelphia, 12 How. 299. The doctrine of that case was 
that federal control is exclusive in matters which admit on/y of uniform 
treatment. The misconception of that rule has been shared by the 
courts. The consequent broadening of the exclusive power restricted 
the States to such an impossible extent that considerable sophistry had 
to be evolved in support of some State laws by means of narrowing the 
definition of a “regulation” of commerce. Hence a drift back towards 
a broader rule. Though the cause is ignored, the effect is noted. p. 206. 
Indeed, the authors are somewhat inclined to admit the difficulty of say- 
ing that all the State regulations of carriers which have been upheld are 
not regulations of commerce. p. 164. Yet, granted the modern rule 
with its modifications, it is very justly treated in connection with a great 
number of different circumstances. . 
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Nor is federal. legislation about commerce neglected. The ancient 
“ Preference Clause,” the modern Interstate Commerce Commission, and 
the Anti-Trust Act of 1890 are considered. The last act, and its inter- 
pretation in the Trans-Missouri case, are discussed and condemned. 
‘The case of the Kansas City Live Stock Exchange is supported as decided 
in the lower court, —a little unlucky now that the decision has been 
reversed. See 12 Harvarp Law Review, 278. Finally the control of 
commerce with the territories and with Indian tribes is well reviewed. 
It is satisfactory to note that unlimited power over the territories is advo- 
cated, although the case cited does not wholly bear out the proposition, 
p. 305. Lndleman v. United States, 86 Fed. Rep. 456. The chapter on 
Indians ends a work which, in view of the difficulty of the subject, de- 
serves commendation. Not the least valuable result is in showing that 
all the cases cannot be reconciled. J. G. P. 


THE GENERAL PRINCIPLES OF CONSTITUTIONAL LAW IN THE UNITED 
States OF America. By Thomas M. Cooley. Third edition, by 
Andrew C. McLaughlin. Boston: Little, Brown, & Co. 1898. 
pp- li, 423. 

The good taste of remodelling the text of a book written by another 
is somewhat open to question, but the editor of the third edition of Judge 
Cooley’s admirable little book has sinned no more than was necessary 
from the nature of the course that he adopted. A sentence occasionally 
inserted, a new turn of phrase, have generally sufficed to bring the state- 
ments of the law into line with modern decisions. Constitutional law 
grows, as grow it must, and changes in wording were necessary in order 
to keep the book an authentic text book. Since the last edition appeared, 
the Supreme Court of the United States has passed for the first time on 
the citizenship of a Chinaman born of alien parents in this country, when 


_he returns from a visit to China, and on the constitutionality of State 


legislation prescribing an eight hour limit to the laborers’ day. Old 
rules, too, have put on new faces; as where the theory that only land 
and capitation taxes can be direct gave way to a decision that a tax on 
incomes might also be direct. All this, and more, the compiler of the 
new edition notes. 

Two parts of the book are substantially rewritten. One of them is a 
new chapter on state constitutions, virtually a condensation of two chap- 
ters in Judge Cooley’s Constitutional Limitations. The other is the 
chapter on the control of interstate commerce. The first edition dealt 
with the subject by merely discussing the successive decisions. As cases 
grew more numerous this method became impossible, and the editor takes 
the only other course possible, generalizing and referring to the cases. 
For this method the’subject of interstate commerce is a mare’s nest ; and 
the shortcoming of the present treatment lies in the attempt to see in 
each case a part of a consistent whole. The reconciling of the recent 
refinements upon Leisy v. Hardin, 135 U.S. 100, is a thankless task. 
P- 77, note 2. 

This natural desire to look upon the law as a present fixed code is 
the one flaw that mars the fairness of the editor’s work. The important 
decisions above referred to, and more, are faithfully recorded. In a 
work of this size many cases must of necessity be discarded ; lack of 
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space too may forbid much consideration of such vague things as ten- 


-dencies. Yet one cannot but wish that attention were directed to the 


fact that the court in choosing the wide meaning of the term “ liberty” 
did change its front. Ad/geyer v. Louisiana, 165 U.S. 578. No mention 
is made of the latest phase of federal control of commerce, the Anti- 
Trust Act of 1890. And the dicta which led to so forcible a declara- 
tion — still odéter, it is true —in Bram v. United States, 168 U.S. 632, 
that an unwarrantably broad version of the Law of Confessions is a part 
of the Fifth Amendment, deserve at least to be noticed. _ j.G. Pp. 1 


A SELECTION OF CAsES ON THE Law or Contracts. In two volumes. 
By William A. Keener. New York: Baker, Voorhis & Co., 1898. 
pp- Xxv, 1830. 

This collection of cases is concerned with developing the fundamental 
principles involved in the formation, performance, and discharge of 
simple contracts and contracts under seal. The reputation of the editor 
in the field of Quasi-Contracts leads one to expect a high standard of 
excellence in this collection; and, upon the whole, that anticipation 
hardly fails to be realized. 

In regard to his selection of cases, it is true, the editor found the 
authority well sifted by Langdell’s and Williston’s Cases. But he 
always shows sound judgment in adding the later cases. His policy of 
printing the cases in full throughout cannot be too much commended. 
Chapter I — Formation of Contract — while most successful as a whole 
furnishes perhaps most opportunity to differ from the editor’s judgments. 
The cases under Section I (a) — intention to contract — and (b) — effect 
of mistake — are new to case books and of fundamental importance. p. 1, 
p- 7- But under Section II — consideration — the selection is sometimes 


. indiscriminating. ‘Two notable exceptions to this criticism are /Jameison 


v. Renwick, 12 Vict. L. R. 124, and Bagge v. Slade, 3 Bulstrode 162. The 
criticism, however, applies to (d) — performance of a contract obligation 
as consideration — where Chichester v. Cobb, 14 L. T. Rep. 433, which 
completes a most interesting trilogy of cases, with Shadwell v. Shadwell, 
30 L. J.C. P. 145, and Scotson v. Pegg, 6 H. & N. 295, is not found ; Day 
v. Gardner, 42 N. J. Eq. 199, might well replace the unintelligent case of 
Myrick v. Giddings, 1 Mack. (D. C.) 394. However, the two concluding 
cases of the subsection are very Jate and of first importance. Addoftt v. 
Doane, 163 Mass. 433; Arrand v. Smith, 151 N. Y. 502. Again in a 
related section — beneficiary —the failure to include Zhe Trustees v. 
Anderson, 30 N. J. Eq. 366, and Crowell v. The Hospital, 27 N. J. Eq. 
650, in a connection with Gifford v. Corrigan, 117 N. Y. 257, is unfor- 
tunate. p. 769. 

The compiler’s arrangement is unquestionably the strongest element in 
the collection. This praise applies not only to the general plan and the 
arrangement and subdivision of the chapters, but to the logical sequence 
of the cases, which defers to its proper subordination the chronological 
arrangement. A flaw in the work of subdivision appears in the treatment 
of the surrender of right as consideration ; that subsection is much over- 
burdened. p. 393. The annotations are infrequent, although the refer- 
ences which are indispensable — essential statutes, alternative reports, 
omitted citations, and the like — are invariably to be found. The further 
editorial work consists in some few excerpts from treatises and maga- 
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zine articles and certain well advised extracts from other related cases. 
But following the principal cases there are no citations of cases accord 
and contra and there is no editorial discussion of the authority. This is 
to be regretted. Doubtless the editor can find sanction for these omis- 
sions; but the other policy is now more often found to characterize a 
case book of the highest order. B. W. 


SELECTED CasES ON THE LAW OF PROPERTY IN LAND. Edited by Wil- 
liam A. Finch. New York: Baker, Voorhis, & Co. 1898. pp. xxiv, 

Té give the student some idea of the growth of the law, to make him 
more ready to feel its tendencies and to solve its new problems — all this 
is no part of Mr. Finch’s purpose in the present volume. Presumably he 
has left it to the instruction accompanying the study. His sole aim seems _ 
to be to show what are the prevailing rules of the law of property in 
America to-day. His method is to make a comprehensive scheme of the 
law, dividing and subdividing it into a multitude of minor topics which, 
speaking roughly, include all that is usually given in a course on real 
property in one of our law schools. These sub-topics are treated as units, 
a group of cases — or more often a single case — shows the generally 
accepted rule of law in regard to each of them, constant cross-references 
show its relation to the rest of the subject. The cases selected are always 
modern, to the point, and illustrative — though not leading. The re- 
quirements of space which cut the collection down toa single volume 
forced the compiler always to leave out the pleadings and the statements 
of fact — yet these are the data of the legal problems. To the student 
of this volume the law of property must appear only a succession of fairly 
definite rules that stand ready to be applied to every need. No notes 
guide him to further research, his cases give him no idea of the conflict of 
authorities, he must rely solely on the acumen and judgment of the com- 
piler. The book points constantly to a complete knowledge of the law 
rather than a thorough understanding of it. 

But granting these limitations — which the compiler clearly under- 
stood — the work seems well done. The careful and exhaustive subdi- 
vision which is the most distinctive characteristic of the book is usually 
admirable. Leading seldom to confusion, it is often, particularly as to 
the law of fixtures, original and helpful. The student of the book may 
not gain a grip of legal principles ; he will surely have a sound guide for 
actual litigation. 


ForMS OF PLEADING. Prepared with especial reference to the codes of 
procedure of the various states and adapted to the present practice 
in many common law states. By Austin Abbott. Completed for 
publication after his decease by Carlos C. Alden. In two volumes. 
Vol. I. New York: Baker, Voorhis, & Co. 1898. pp. xxxiii, 803. 

The old muzzle-loading precedents of the common law pleading have 
lost their value in the eyes of the active American practitioner. The- 
model which is to be of service to him in constructing his own pleadings 
must be dominated by the “ New Procedure ” under which he is working. 

And this work of Mr. Abbott’s — if one can judge by the first volume 

only — will give him a series of just such models. He will have a collec- 
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tion of forms of recognized standing or sustained by actual adjudication, 
so comprehensive i in selection that he will find a precedent substantially 
“on all fours,” whatever his case, whether money lost in a *‘ bucket shop,” 
or a through contract with a railroad over connecting lines. The formal 
requisites of pleading, so far as they are more than merely local, the desig- 
nations of persons in their official or particular characters, and the neces- 
sary allegations of capacity to sue and be sued in the various actions form 
an important part of the work. ‘The index is scant, but the general divi- 
sion, the details of arrangement, and the careful and complete annotation 
are admirable. In all, the book bids fair to become a standard work of 
reference. 

Although it is especially adapted to the New York Code of Procedure, 
and the codes which imitate it, the collection is prepared also with a View 
to the revised practice in some of the common law states. Doubts 
naturally arise whether the ground is not too wide, whether it would not be 
better covered by a series of compilations, whether the common law prece- 
dents will not tend to confuse. These questions must be settled by the 
final test of the work, its service to the active practitioner for whom it was 
intended. Ju Cig 


A TRUSTEE’s HANDBOOK. By Augustus Peabody Loring. Boston: Little 
Brown, & Co. 1898. pp. xxix, IgI. 

This work is not the hasty compilation which handbooks often prove 
to be. From beginning to end it is the product of careful thought. In 
handling his subject the author discusses no theory, but aims at stating 
in brief, positive sentences the established rules of the law. Where juris- 
dictions differ the fact is noted and generally the different views are set 
forth. The scope of the book, however, forbids comparing the merits 
of the respective theories. 

The plan of the book embraces the treatment of the law regarding the 
appointment of the trustee, the powers he may exercise, and the burdens 
he bears. The manner in which he should care for and invest the trust 
property is dealt with, and the circumstances under which he may be 
removed. ‘The work also includes the rights of the beneficiary, both as 
against the trustee and as against strangers. Finally, there is a short 
chapter on the “interstate law ;”’ such questions as arise where the trustee 
is non-resident or where the property is out of the jurisdiction. Refer- 
ences are given for nearly every proposition, —a fact which makes the 
book valuable to the practitioner. 

The author is accurate in his statement of the law; and, while in many 
situations the only safe course for a trustee is to consult a responsible 
lawyer, yet as regards the general duties of his position he may safely 
rely on this book. G. B. H. 
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